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SELECTIVE CERTIFICATION METHOD OF APPOINTING 
HEARING EXAMINERS 


THURSDAY, AUGUST 25, 1960 


Houser or REPRESENTATIVES, 
GOVERNMENT ACTIVITIES SUBCOMMITTEE 
OF 'THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10 a.m. in room 100-B, 
George Washington Inn, House Office Building, Hon. Jack Brooks 
(chairman of the subcommittee) presiding. 

Members present: Representatives Jack Brooks, George M. Wall- 
hauser, and Jessica McC. Weis. 

Also present: Edward C. Brooks, Jr., staff administrator; John E. 
Moore, investigator; Russell Harding, ‘investigator; and Mrs. Irma 
Reel, clerk. 

Mr. Brooks. Ladies and gentlemen, the Government Activities Sub- 
committee has been duly organized under the rules of the House of 
Representatives. A quorum being present for the purpose of receiving 
evidence, the meeting is hereby ‘called to order. The members who 
are with us today are Congressman Wallhauser and Congresswoman 
Weis, who are both hard-working Republicans interested in any objec- 
tive inquiry which might be of benefit to this ‘ountry. 

| After citing our authority and making a brief introductory state- 
ment we will proceed to hear the various gentlemen we have invited to 
testify. 

The subecommittee’s continuing study of efficiency and economy in 
the operation of the 15 Federal agencies placed under our jurisdiction 
for that purpose, including the Civil Service C ommission, brings us 
now toa public examination of the selective certification method of ap- 
pointing Federal hearing examiners. 

First, I would like to refer you to the authority detailed in the Legis- 
lative Calendar of the U.S. House of Representatives, 86th Congress, 
2d session, Committee on Government Operations. I should like to 
place in the record a copy of the rules of this subcommittee, the rules 
of its parent Committee on Government Operations, and rule 11, 

paragraph 26, of the House of Representatives. Copies of the rules 
are available to the witnesses before the subcommittee. I will now 
insert these in the record. 
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(The material referred to follows :) 


U.S. Hovusre or REPRESENTATIVES 
COMMITTEE ON GOVERNMENT OPERATIONS 
86TH CONGRESS 


Paragraph 26(j) of rule XI provides that a copy of the committee rules and 
paragraph 26 of rule XI of the House of Representatives shall be made awail- 
able to witnesses before the committee. 


This reprint of the above-mentioned rules is furnished in accordance with that 
requirement. 


RULES OF THE COMMITTEE ON GOVERNMENT OPERATIONS 


Rule 1. The regular meetings of the committee shall be held on the third 
Wednesday of each month at 10 a.m., at Room 1501-B, New House Office Build- 
ing. 

Rule 2. A member may vote by proxy on any matter before the committee. 
Such proxy shall be in writing, dated and signed by the member granting the 
proxy, and identifying the members to whom the proxy is given. 

No proxies shall be used to establish a quorum. 

Rule 8. The chairman shall have authority to establish subcommittees and to 
assign to them such functions as he may deem advisable. The chairman shall 
have the authority to refer bills, resolutions, and other matters to appropriate 
subcommittees for consideration or investigation, and to recall such bills, reso- 
lutions, and other matters from the subcommittees to which they have been 
referred. 

Rule 4. The chairman and the ranking minority member of the committee 
shall be ex-officio members of all subcommittees. 

Rule 5. Any member of the full committee may sit with any subcommittee, 
but may not vote on any matter before the subcommittee, unless he is a member 
of such subcommittee. 

Rule 6. No person shall be present at an executive session of the committee 
other than the members of the committee, its staff, and such other persons whose 
presence the chairman deems necessary or advisable. 

Rule 7. A roll call of the members may be had upon the request of any 
member. 

Rule 8, All questions put to witnesses before the committee shall be relevant 
to the subject matter before the committee for consideration and the chairman 
shall rule on the relevance of any questions put to the witness. 

Rule 9. Committee members may question witnesses only when recognized 
by the chairman for that purpose. The chairman, when he deems it advisable, 
may limit the time of such questions to 5 minutes. 

Rule 10. A stenographic record of all testimony shall be kept of public hearings 
and shall be made available on such conditions as the chairman may prescribe. 

Rule 11. Every committee report shall have the approval of a majority of 
the committee. Those committee members not concurring in the majority report 
may file a minority report or express dissenting views and any members may 
file an additional or supplementary report. 

Rule 12. The staff of the committee shall be subject to the direction of the 
chairman and shall perform such duties as he may assign. 

Rule 18. The rules of the House, together with the rules specified herein, shall 
govern the procedure of the committee. 

Rule 14. The chairman shall have the authority to hire and discharge em- 
ployees of the professional and clerical staff of the full committee and subeom- 
mittees subject to appropriate approval. 

Rule 15. The number of members to constitute a quorum for taking testimony 
and receiving evidence shall not be less than two. 

Rule 16. So far as applicable, these rules shall be the rules of subcommittees, 
but each subcommittee may make additional rules not inconsistent herewith. 


Mr. Brooxs. Today we will examine publicly the use by the Civil 


Service Commission of the selective certification method of appointing 
hearing examiners. 
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Our interest stems from criticisms of the use of the specialized 

registers which have been voiced by such responsible professional 
groups as the American Bar Association, which incidentally is meet- 
yng here now in Washington, and the Federal trial examiners con- 
ference, which have gone on record as opposing this procedure. The 
subcommittee has made an extensive study of the matter. 

Before proceeding, I would like to name the witnesses who have 
accepted our invitation to come and help us shed some light on this 
problem. We do not plan to grind any special axes in this hearing, 
but we do want to try to learn the facts. You gentlemen are the 
authorities in the field and I shall introduce you as you are called to 
testify. We shall have people, as you know, from the Civil Service 
Commission, from the ICC, from the National Labor Relations Board, 
from the Federal Trade Commission, from the ABA, and from the 
trial examiners. 

Our inquiry is centered on the widespread agency practice of ap- 
pointing examiners with specialized experience in a particular field 
rather than making the appointments from the general register, the 
originally approv ed, authorized method long in exclusive use and still 
followed by a number of agencies. 

Our study indicates that the entire matter should be given careful 
consideration. Hearing examiners perform vital roles in the regu- 
latory functions of the Federal agencies. They are empowered to 
impose certain penalties or sanctions, and they can also exercise au- 
thority to grant licenses, permits, and other valuable privileges. Their 
actions often have far-reaching effects on all of our citizens. 

The Washington Post and Times Herald, in a recent editorial, 
described these examiners as— 
the backbone of the regulatory system. 


The editorial also said: 


These career public servants preside over hearings which can play a decisive 
part in subsequent commission action in cases affecting all consumers. Because 
of the increasing complexity of regulatory procedures, a competent examiner 
must bring judicial fairness and extensive legal scholarship to his task. 

It is not difficult to understand, then, why we in Congress believe 
that it is important that attorneys appointed to these posts be of the 
highest possible caliber. An efficient manner of selecting these ex- 
aminers obviously is imperative. 

Our study has been an objective one and, in addition to the opposi- 
tion voiced by professional groups, we have interviewed and received 
correspondence from individuals who do not favor and object to the 
selective certification procedures. On the other hand, many Govern- 
ment agencies have indicated they feel the selective certification of 
hearing examiners meets their needs and they have received permis- 
sion from the Civil Service Commission to make appointments in that 
manner. We hope to hear from both sides in this public examination 
of this problem. 

One of the principal objections we have heard to the specialized 
system is that the specialized experience required often can be ob- 
tained only through working in the particular agency. Because of 
this, the objectors state, the examiners appointed in that manner, who 
must function in a quasi-judicial capacity, already are indoctrinated 
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with the philosophy of the agency and so cannot be completely impar- 
tial in conducting hearings and rendering decisions. 

It is alleged that use ‘of the specialized registers therefore fosters 
examiners with a cramped viewpoint, brainwashed with a given 
agency’s policy, rather than being able to approach the position with 
judici al impartiality. 

Critics also say ‘that agencies utilizing the selective certification 
system are prevented from nec essarily obtaining the most highly 
qualified examiners, since many chosen almost solely because of spe- 
cialized experience rank far down on the general register. 

Agencies which continue to utilize selective certification for exam- 
iners, how ever, gener: ally insist that their examiners need specialized 
experience in order to eliminate the period which an examiner chosen 
from the general register without this special bac kground would need 
to sufficiently familiarize himself with the agency’s work. This view 
is minimized by critics of the system, who emphas size that the mature 
attorneys who qualify on the general register (who must have sub- 
stantial legal and/or judicial experience) quickly adapt to the re- 
quirements of any agency, and often have been used interch: angeably 
among agencies with very satisfactory results. 

Since these hearing examiners are, as said, the backbone of the reg- 
ulatory system, we must assure ourselves that we are getting the best 
possible men in these posts. We hope, then, to bring out at this hear- 
ing the pertinent facts and arguments on both sides of the question 
in order that we may objectively complete our study of this problem 
and arrive at some sound recommendations. 

I would like now, if he is here, to call the Chairman of the U.S. 
Civil Service Commission, the distinguished Mr. Roger W. Jones. 

Mr. Jones. I would like Mr. Irons to accompany me, if you will, sir, 
Mr. Irons is our Executive Director. 

Mr. Brooks. You are very kind to come down, and we appreciate 
having you. 


STATEMENT OF HON. ROGER W. JONES, CHAIRMAN, CIVIL SERVICE 
COMMISSION; ACCOMPANIED BY WARREN B. IRONS, EXECUTIVE 
DIRECTOR 


Mr. Brooks. I am sure you are familiar with the criticisms, objective 
and otherwise, which have been directed toward this practice, and I 
should like to discuss them with you point by point and get the official 
position of the Civil Service Commission and its justification for the 
use of the elective certification procedure. 

Before we get to the particular point, I think it might be helpful 
if you would just briefly explain how the examiners are chosen, how 
the positions on the general register are determined, and how the 
certifications are then made to the agencies, explaining how then the 
selective certification procedure differs from the general register. 

Mr. Jones. I shall be glad to do that, Mr. Chairman, and if I may, 
I shall take your second question first: How the people get on the 
general register. 

Mr. Brooxs. I think that would be excellent. 

Mr. Jones. The examination for hearing examiners is to all intents 
and purposes what we call an open examination. It is an examination 
that is available for utilization by qualified people almost at any time. 
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The register is composed of a rather substantial number of very highly 
qualified people. There are many people on this register among 
whom it would be almost impossible to make a substantial differentia- 
tion in terms of their background and experience, their general quali- 
fications, except in terms of their ‘apacity to doa certain type of job 
or in terms of the length of experience which they may have had. 

A number of the men who are on the register are of course already 
hearing examiners occupying positions in other agencies. Many 
others are Federal employees in other capacities, in the offices of 
general counsel, people of that sort. Some, of course, are on the 
outside awaiting Federal appointme nt. They all go through about 
the same process for qualification, and a rather lengthy one it is. 

The hearing examiner examinations are, first of all, open, com- 
petitive examinations and, secondly, promotion examinations, to 
which I shall come back in a moment. I may say at this point, how- 
ever, since the Interstate Commerce Commission is the only agency 
which has more than one grade level, promotion examinations so far 
have been conducted only for that one agency. 

Both examinations are similarly processed and the steps are as 
follows: 

After announcement of the examination, applications are received 
within a given time period. Investigations are made of the qualifi- 
cations of the individual primarily by means of what we call vouchers 
or questionnaires if the applicant appears on first screening to have 
a prima facie eligibility, that is, if he meets the statutory standards 
for the job. 

In evaluating the vouchers and rating of the cases, two or more of 
our senior examining division examiners are used. In other words, 
no man gets on the register on the basis of the judgment of one 
examiner. 

Determination of eligibility or ineligibility is made, and if the man 
is found eligible, a numerical score at one or more grade levels is 
given in line with a predetermined rating schedule which is uniformly 
applied to all applications. 

Upon obtaining eligibility, the applicant’s name is registered and 
his name is entered on the register in the relative position called for 
by his numerical score. I think it should be made very clear that the 
10-point veterans do not go to the top of the hearing examiner register. 
This sometimes has been misunderstood. 

If the applicant is dissatisfied with his rating, he appeals, not to 
the original examiners, but to the examining division’s review board, 
where the case is considered completely de novo. This board is ad- 
visory to the chief of our examining division. If ‘the applicant is still 
dissatisfied with the results of this review, he may exercise a final 
administrative remedy by appealing to the Commission’s Board of 
Appeals and Review, after which he may go to the courts, and in some 
few cases examiners have gone to the courts. 

Then, after establishment of the register, the Commission accepts 
requests for certificates for regular order certification or for selective 
certification, which the Chairman has explained is one of the matters 
the committee wants to go into. 

If a prior justification has been submitted by an agency for selective 
certification and if the Commission has found such justification to be 
reasonable, we will issue a certificate on the selective certification basis. 
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A sufficient number of eligibles are certified to provide the agency 
with the three highest available eligible candidates for consideration, 
The agency must make the appointment unless the vacancy is filled 
by other means, such, for example, as transfer, meaning transfer of a 
man from another agency, promotion, or reinstatement of a hearin 
examiner, or in some cases a certificate may be returned for good an 
sufficient reasons, such as budget changes and things of that kind. 

After selection from one of the three available eligibles, the certifi- 
cate is returned and it is thereafter audited by the examining division 
to determine whether the selection that is made fully meets with the 
standards of the law and regulations. If the selection is in legal order, 
the agency is notified that the appointment is approved. 

All appointments are permanent without serving a probationary 

riod. I would like to stress that fact, Mr. Chairman. Under the 
eon these appointments are permanent and there is no probationary 
period, because this is central to the whole philosophy of selective cer- 
tification as it is applied in connection with this register. 

Coming back to promotion examinations, they are practically iden- 
tical with the procedure that I have outlined, except that the only par- 
ticipants are people who already have eligibility as hearing exam- 
iners in grades lower than the grade for which the promotion examina- 
tion is held. 

In certification we also have to take account of judicial precedent, 
and the Commission has one central decision in this respect, which is 
the case of Ramspeck v. Federal Trial Examiners Conference, the ci- 
tation for which is 202 F. 2d 312 and 345 U.S. 128. Under this de- 
cision the Commission selects and directs the examiner to be promoted 
in accordance with the basic philosophy of the act under which these 
selections are our responsibility. Such examiner must be promoted 
and the request cannot be withdrawn under those circumstances. 
Under our rules, the selection is of that person who is at the top of 
the promotion register. Except for reclassification actions which are 
authorized by the Commission, the agencies have the right to de- 
termine the method by which a vacancy may be filled. However, if 
it determines that it is to be by promotion, the examined selected by 
the Commission must be promoted. 

I think it would be useful at this point, Mr. Chairman, to indicate 
very briefly the kind of information upon which we base the ratings 
for men on the register, whether for promotion or for initial entry. 
These vouchers or questionnaires have been especially prepared so we 
may obtain the most objective appraisal of an applicant and determine 
if he possesses the background necessary to be a well-qualified hearing 
examiner. The vouchers, as I have already indicated, are evaluated 
by at least two examiners, and they are evaluated against information 
previaously furnished by the applicant himself in his application and 
in the various papers which he submits in support of his application. 
The vouchers are evaluated, in effect, from a range of no comment, 
which we sometimes get, to rather extensive comment, criticisms, 
estimates of the man’s character, ability, and so on. But we do try 
to get a profile which consists of the following elements: 

Diversity of his experience in legal proceedings. 
Knowledge and experience in the technica] subject matter field 
involved in the position under consideration. It might be anti- 
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trust work. It might be social security work. It might be trans- 
portat ion, or what have you. 

Evidence of his ability to analyze and evaluate evidence. 

Ability to interpret and apply laws, rules, regulations, and 
legal precedents. 

Ability to make independent decisions in important matters. 

Ability to write clearly and concisely statements of facts and 
law, recommendations and orders—a requirement which I do 
not think we can overestimate in importance. 

Ability to obtain facts from individuals through observation 
and through interviews without friction and under difficult 
conditions. 

Ability to be objective and free from influence of any kind 
which might affect impartial judgment. 

Ability’ to handle difficult situations and to make and effectuate 

ractical solutions to problems. 

Ability to preside at and control meetings, conferences, or 
hearings with dignity and poise. 

These questionnaires, in addition to being sent to an applicant’s 
supervisor, are sent to persons who are familiar with his legal, 
judicial, or hearing experience, such as judges before whom he ‘has 
appeared, administrative law experts, hearing officers or referees, 
officials of bar associations, and others who may reasonably be expected 
to have knowledge of the applicant’s background, experience, abilities, 
and capabilities. Such persons as Federal and State supreme court 
judges, county and State prosecutors, trial justices, agency litigation 
attorneys, and law firms in the ¢ ity in which the applicant has prac- 
ticed, are the types of contacts chiefly made. We do not, of course, 
overlook personal references as well. 

An attempt is made to send out no less than 10 vouchers on each 
applicant in order that we may get a cross section of viewpoints on the 
items referred to and that we may evaluate. If there is a sharp dif- 
ference of opinion, we will probably extend and go beyond that. 

In addition, we also do the normal kinds of checks as to where this 
man has worked, how long he has worked, and check the accuracy of 
his own statements, and things of that sort. 

A survey which we made not too long ago shows that over 98-percent 
response has been received from the public concerning these question- 
naires. The questionnaires are signed by the respondents. They do 
not come in anonymously. We feel that the questionnaires are docu- 
ments which indicate the objective thoughts of the respondents as to 
the applicant’s ability, background, and cz apability. 

Just by way of illustrating the responsibility with which we think 
this task is viewed by almost everyone who receives these question- 
naires, it may be of interest to the committee to know that we have had 
responses from officers in such high places as the Vice President of the 
United States and the Chief Justice and other members of the High 
Court. 

The Members of the House and the Senate have given the Com- 
mission very full cooperation in responding to vouchers of this sort. 

So it is my judgment, after watching this thing in operation for a 
number of years, first from the Bureau of the Budget and more 
latterly from the Civil Service Commission, that we have a good 
examining system, a fair examining system, and a system which is 
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designed to bring out as much objective information about a man as 
we can get, operating very largely on the basis of written documents, 

Now to go back to your first question, Mr. Chairman, I think the 
first thing that must be answered with respect to the use of the selec- 
tive certification technique is the question of basic authority. It is our 
belief that the same Civil Service Act which gives us authority to 
promulgate rules to examine applicants for Government positions also 
gives us the authority to establish the examining procedures and to 
establish the manner of certification to positions so long as we follow 
the rule of three and other legal requirements. In other words, do 
not break the apportionment law, and things of that sort. We do 
not believe the question of selective certification is a legal question. 
We think it is primarily an administrative and procedural question, 
It is in addition, of course, a philosophical question, and I think it 
is differences in philosophy and perhaps empirical differences of 
experience which have led the question to become as perhaps thorny 
or contentious as it has before the committee. There has been de- 
bate—and I think on the whole it has been good-tempered debate— 
about the process, and there have been somewhat varying positions 
taken in accordance with the interests of the parties concerned. 

In our judgment, it comes down pretty much to a question of 
whether the agency should be forced to use people with general ex- 
perience in preference to persons having specialized types of expe- 
rience of the kind which the agency believes it needs because of the 
special jurisdictions given to it under Federal law. 

Selective certification of course is not limited to hearing examiners, 
It is a technique which has been widely used and traditionally used 
over a long period of time by the Commission to fill positions which 
cave specialized requirements within a general occupational field, 
The procedure is used to provide the Federal service with adequately 
qualified personnel without incurring the expenditure of time and 
money involved in separate announcements and rating of examina- 
tions in what now amount to several thousand distinct cases of Fed- 
eral positions, of which hearing examiners are one in general, but 
within which we would be able to devise special examinations for, I 
would guess, 12 to 15 specialties without any difficulty at all. 

Selective certification also permits the agencies to fill positions 
without having to undergo an extensive period of training which 
would otherwise burden, at least in their judgment, unreasonably 
their operations. 

This is important for reasons that I indicated a few moments ago 
in connection with the Administrative Procedure Act because of the 
fact that there is no probation for a hearing examiner. Once ap- 

ointed, his appointment is absolute. We believe and the agencies 
Sadie that it is the better part of valor to try to bring to those jobs 
a minimum period of time required for the training. 

Under the Administrative Procedure Act, the method of appoint- 
ment is not specifically spelled out in the act beyond requiring that the 
positions be filled in accordance with the Civil Service Act. Since 
selective certification is in accordance with that act, in our judgment, 
we look at any responsible agency request and consider the extent to 
which we think they make a case for selective certification. 

Mr. Brooxs. Would you yield at this point ? 





he 


ac 


ur 
to 
lso 
to 
OW 
do 
do 
on. 
on. 


of 
my 
cde- 


ons 


of 
eX- 
pe- 
the 


ers, 
ised 
vich 
eld, 
tely 
and 
ina- 
“ed- 
but 
yr, I 


ions 
hich 
ably 


ago 
‘ the 
ap- 
ncies 


jobs 


oint- 
t the 
since 
nent, 
nt to 


APPOINTING HEARING EXAMINERS 9 


Mr. Jones. Ofcourse. At any time. 

Mr. Brooks. I had intended to ask you this a little later, but you are 
covering it now. I have one further part of this particular question: 
Do you “feel that Congress contemplated such a procedure as selective 
certification in the passage of the act, there being no mention in the 
report accompanying the act ? 

Mr. Jones. There is no mention in the legislative history of it, sir. 
I cannot say whether they did or did not, but I would like to approach 
it a little elliptically in terms of the development of another thought, 
if | may for a moment, and then come back specifically to the question. 

Since there is no prohibition which is directly contained or implied 
in section 11 of the Administrative Procedure Act, the only section 
in which the Commission is charged with the appointment responsi- 
bility, we think that we have to fall back on congressional knowledge 
of the general procedures of the Commission under the Civil Service 
Act. Although I have been unable to dig up any legislative history 
on it, I feel reasonably confident that the committee which handled 
the Administrative Procedure Act was pretty w ell versed in the normal 
processes of civil service procedure at the time the act went through. 
In other words, I think the absence of direct testimony on this point 
may be significant as indicating an understanding of and a relaxed 
attitude about the system, rather than an absence of any knowledge 
about it, because of the committee which handled it and their interest 
ina good many things pertaining to appointment. 

I believe I am correct in saying that somewhere in the legislative 
history it was pointed out that the Civil Service Commission did have 
under other statutes a requirement to establish fixed standards for 
entrance into the service which — fairly test the relative capacity 
and fitness of persons to discharge the duties of the service in which 
they seek appointment. This we think is entirely consistent with the 
philosophy of selective certification. 

How do we do this? What do we do in authorizing selective certifi- 

cation? Actually, this is a part of an cxamining technique which is 
eoverned by the same standards as are applied in the original examin- 
ing work and is thoroughly consistent with the announcement which 
has been made for the examination and thoroughly consistent with the 
processes which we use in rating applicants in an unassembled 
examination. 

In order to have the use of selective certification, first, as I have 
indicated, the agency must request and prove to the satisfaction of the 
Commission that they must have persons specially qualified if they 
are to perform the particular duties and if they are to do this on a 
basis, so to speak, of hitting the ground running without any extended 
loss of time in training. 

Mr. Watiuauser. How thoroughly do you inquire into the need 
before approval is given ? 

Mr. Jonrs. This goes up to the body requesting it. It must be an 
action taken formally by the body itself, and then it comes up to the 
Commission. 

Mr. Wattuauser. It is actually thoroughly considered by the Com- 
mission ? 


Mr. Jones. Yes, sir. 
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In no case in the past has the Commission nor does it now cur- 
rently authorize selective certification without this specific docu- 
mented request. Sometimes the documentation is a process of talking 
back and forth over a period of time. The agencies which have been 
granted selective certification have pointed out that it will permit. the 
person selected to fill the position without undergoing this training, 
and usually make a pretty good case for that in terms of workloads 
and things of that sort. 

We have insisted on keeping very conservatively within the quali- 
fication standards in that each and every eligible must first possess 
1 or more years of experience in the field ‘of administrative law 
and 1 or more years in the field of work over which the agency has 
jurisdiction. This we think is central to the process. Then, having 
made this kind of examination on a selective basis, our procedures 
provide next that we continue the rule of three, of course, and that 
we consider eligibles from the top of the register down until we have 
reached at least three who have the type of experience required for 
immediate performance within the agency. 

This procedure is followed at all times, once an agency has obtained 
approval for selective certification process. In no case may appoint- 
ments be made in the regular order and then later on a selective basis 
after selective procedures have been authorized. In other words, they 
cannot change horses in the middle of the stream or change their 
minds on it. 

We feel we have to do this in order to be consistent with the 
philosophy of the act. 

I think I should stress again that appointments made as hearing 
examiners are not different from the appointment of regular civil 
service employees except for the fact they are permanent without 
probation. However, I should point out that no person other than 
a hearing examiner may be transferred, promoted, or reinstated to a 
hearing examiner position, even though he may have civil service 
status, except for certain minor exceptions, namely, the Ramspeck 
type of case, and cases where a position has been brought under the 
Administrative Procedure Act as a result of court action or Execu- 
tive order, unless he has competed in the examination and has been 
selected from a certificate which has been issued by the Commission. 

Promotions are different in that the Commission itself must select 
and direct the promotion of the examiner, as I indicated under the 
decision of the Supreme Court and the opinion of the Attorney Gen- 
eral which was ratified by the Supreme Court decision. 

I think the final point that 1 would like to make, Mr. Chairman, 
is that we must also consider the tenure of the hearing examiner. 
Removal of a hearing examiner, which also is provided by statutory 
standards under section 11 of the act, is quite unlike the removal of 
the normal civil servants. Hearing examiners are removable by the 
agency by oe are employed only for good cause, determined 
and established by the Commission after opportunity for hearing, and 
on the basis of the record of that hearing. 

Disciplinary actions involving suspensions except in certain circum- 
stances, such as fraud or questions of loyalty, under Executive Order 
10450, or demotions, may not be exercised by the agency until the Com- 
mission itself so directs, after reaching a decision if good cause exists 
for this. 
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With respect to the way in which we do this within the Commission, 
the Director of our Bureau of Departmental] Operations, who reports 
directly to the Exec utive Director, is responsible for the coordination 
of the hearing examiner program. He has under him a senior ad- 
ministrative officer who is responsible as the central point for refer- 
ence of all matters involving the hearing examiner examination and 
all matters pertaining to their status “and their positions in the 
Government. 

He functions, also, as an examiner in charge of the hearing ex- 
aminer activities, and he generally provides “coordination straight 
across the board with all of the agencies. mer 

Correspondence, requests for actions, inquiries on examinations, rat- 
ings, classification matters, everything else is funneled through this 
administr ative officer. 

However, each bureau of the Commission having jurisdiction over 
any part of the matter involved is also directly responsible for pro- 
viding the necessary staff to go into it. 

Quite often matters in the hearing examiner program require the 
close coordination of every bureau before a final decision is made. 

Changes in regulations, proposed changes in classifications and 
qualification sti andards, changes in reduction-in-force regulation, use 
of the selective certification procedure, everything of this kind, they 
are examples. They are in different bureaus but we keep it tightly 
knit together under direct coordination of the Bureau of Depart- 
mental Oper rations and in as close contact with the Executive Director 
as may be necessary in any given situation. 

One final thought, Mr. Chairman, that I think I should add: There 
has been some criticism about the way in which you dip into this regis- 
ter in order to get a list of eligibles for any given position. 

If 1 may illustrate, for example, we will say that for a given posi- 
tion the candidate selected in terms of the total numerical listing of 
the register may be the 4th from the top, the 11th from the top, ‘and 
the 33d from the top of the register. 

Only in part is this a reflection of the specialized training of the 
individual, or a reflection of the needs of the agencies. In very sub- 
stantial part it is also a reflection of the fact that there are a great 
many hearing examiners qualified on the general register who have in- 
dicated that they are not available except for appointments in specific 
agencies or in connection with specific types of work, or in some in- 
stances in connection with specific locations. This is an option which 
the individual may exercise, and we go with his own statement of any 
restrictions he wants to put on his availability. 

Mr. Brooks. Do you feel that this is a recognition of the value 
of specialized training by the individual examiners who may be on the 
general register and who do not want to be considered for openings 
on, say, the National Labor Relations Board, that they feel they 
have not had the background, so of their own volition they request not 
to be assigned to that ? 

Mr. Jones. A substantial number of them have told us that. Still 
others have put it in a different way, but it adds up to the same thing. 
They simply indicated this is not a field in which they are particul: arly 
interested. They want to work in a field in which they are more 
interested. 
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Mr. Brooks. They do not say they are not qualified but they are not 
interested ¢ 

Mr. Jones. That is right. 

Mr. Brooxs. That is understandable. 

Mr. Jones. Quite understandable, and properly so, because they 
are qualified and would not be on the register if they were not quali- 
fied. They have gener al background qualification. 

There have been other situations where men who have been certified, 
for perfectly good and sufficient personal reasons have not wanted to 
accept appointment at that particular time. This is particularly true 
of men who are not presently hearing examiners but who have their 
eligibility because of genel ral qualifica tion but who are occupied in 
other types of jobs. 

I do not want to hurt anybody’s feelings, but I want to be frank, 
There is sometimes a desire to get on this register and remain on this 
register as a kind of insurance against too much pressure in other 
sorts of jobs, with the feeling that as long as they retain this eligibility 
the day may come when they want to ease off a little bit from ac tively 
trying cases and sit in a different capacity. This is fine. We have no 
quarrel with this at all, but it does mean you do not have a register 
which, under any circumstances, would move in one, two, three, four, 
five, six order. 

I am sure it would not, and I am sure the committee would agree 
it would not, just from the most casual kind of inspection, even of the 
names of the individuals on this hearing examiner register. There 
are some remarkably well-qualified people on the registers, but they 
are also carrying on very responsible jobs at the present time and may 
just not be ready to move into the hearing examiner work. 

Mrs. Wes. If they refuse an appointment offered them they do not 
lose their status in the register ? 

Mr. Jones. No. 

Mrs. Weis. They remain exactly where they are with a freedom of 
choice ? 

Mr. Jones. That is correct. 

Also there are occasions, there have not been many, when an agency 
has felt it had good reason for passing over a given name on a certifi- 
‘ate, and if the reasons are good and sufficient the Commissioners 
have upheld them. That doesn’t take the man off the register, either. 

Mr. Broox«s. Mr. Jones, how many agencies presently are author- 
ized to use the selective certification procedure ? 

(Discussion held off the record. ) 

Mr. Brooxs. We enjoyed your dissertation. I thought it was inter- 
esting and very informative. 

Mr. Jones. My apologies, Mr. Chairman. We have it here some- 
where. 

Mr. Brooxs. We think they are 10. 

Mr. Jones. Ten or eleven. I have the list somewhere. 

Mr. Brooks. I will read my list and see if it is right. Federal Com- 
munications Commission, Federal Power Commission, Interstate Com- 
merce Commission, Civil Aeronautics Board, Securities and Exchange 
Commission, National Labor Relations Board, Department of Agri- 
culture, Bureau of Land Management, Interior Department, Federal 
Maritime Board, U.S. Coast Guard, and Health, Education, and Wel- 
fare under some cire cauleasen 
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Mr. Jones. There is one more but I cannot tell you which one it is 
at the moment. We will insert it in the record later. 

Mr. Brooks. Very well. 

Which ones utilizing hearing examiners do not utilize the selective 
certification agreement ? 

Mr. Irons. Atomic Energy Commission, Civil Service Commission, 
Federal Trade Commission, the Labor Department, Office of Alien 
Property, Post Office eres Food and Drug Administration 
of the Department of Health, Education, and W elfare, most of the 
hearing examiners of the Social Security Administration with the ex- 
ception of the hearing examiner located in Puerto Rico, the Aleohol 
and Tobacco Tax Division of the Internal Revenue Service, and the 
Bureau of Indian Affairs. 

Mr. Brooks. Could you give us an idea of approximately what per- 
centage of all hearing examiner positions in the es srmment would be 
covered by the selective certification method and what percentage by 
the general register ? 

Mr. Jonrs. Pretty close to 50-50. 

Mrs. Wets. How are they selected if not taken off the register ? 

Mr. Jones. The number of appointme nts since 1954, in the regular 
order of certification, total 88. The number of selective certifications 
total 101. The number of noncompetitive appointments total 51. 

Mr. Brooxs. Do you feel there 1s a need for more specific legisla- 
tion in this area? 

Mr. Jones. I do not, sir; no, sir. 

Mr. Brooxs. We have copies of some of the requests submitted to 
the Civil Service Commission by agencies which include their justifi- 

‘ations for specialized selection. They will be inserted in the appen- 
dix to the record along with the replies } you have given us, an example 
of the type of justification and action on your part. 

These requests are not just a formality but they are apparently 
studied pretty closely by the Commission, are they not ? 

Mr. Jones. Indeed they are. 

Mr. Brooks. Have you turned down any ? 

Mr. Jones. I think so but I cannot tell you offhand. 

Mr. Irons. The only one we had to turn down by an official exchange 
of correspondence was one agency. The others have been worked out 
by negotiation. 

Mr. Brooks. Justification has been clarified to your satisfaction ? 

Mr. Irons. Yes. 

Mr. Brooxs. Except in one instance ? 

Mr. Irons. Yes, and the agency accepted our rejection by letter and 
offered an alternative which we accepted. 

Mr. Warttuauser. Has there been any definite trend one way or the 
other? You have given figures since 1954. 

Mr. Irons. I can list for you, if you wish, the dates of these certifi- 
cation agreements so you can get the idea as to how much activity 
there has been. 

The first was with the Federal Power Commission in February 
of 19: oe 

U.S. Coast Guard in June of 1951. 

Federal Communications Commission in August of 1952. 

Interstate Commerce Commission in May of 1955. 

Civil Aeronautics Board in December of 1955. 
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Bureau of Land Management and Interior in August of 1956. 

Department of Agriculture in October of 1956. 

Securities and Exchange Commission in March of 1957. 

Federal Maritime Board in March of 1957. 

The Health, Education, and Welfare examiner for Puerto Rico, 
who requires a knowledge of both English and Spanish, November 
of 1957. 

National Labor Relations Board in April of 1958. 

Mr. Brooxs. Is this specialized experience which is required in a 
particular field, of a nature which could be acquired, say, in private 
law practice or through experience with a State or local government 
agency, or is it the type which can be obtained only through the 
agency concerned 

“Mr. Jones. Very definitely. It can be acquired in outside law 
practice and has been in many cases. 

Mr. Brooks. I notice 

Mr. Jones. We have considerable evidence of this with respect to 
the appointment of hearing examiners in the National Labor Rela- 
tions Board, for example, where a number of their people have come 
from. outside the Government, who have had experience in the practice 
of general labor law. 

Mr. Brooks. I notice that the selective requirement for the De- 
partment of Agriculture, for example, is— 





one year of experience in enforcing, applying or administering marketing orders 
pertaining to agricultural commodities, such as milk, fruits, and vegetables 
and other agricultural commodities, or food disposition regulations such as 
experience involving the control of commodity exchanges, stockyards, and 
similar matters. 

Where else but in the Department of Agriculture would someone 
get this kind of experience ? 

Mr. Jones. In that case you probably would not unless you got it 
in some cases in connection with State activities, State regulation of 
intrastate regulations, anc so on. There is not much of that now, I 
imagine. You could get some but not a great deal. 

Mr. Brooks. As a practical matter, is it or is it not true that a large 
percentage of the examiners who have been certified with specialized 
experience have come from within the particular agency or have had 
prior experience with that agency ? 

Mr. Jones. [f you add the latter I think this is correct, prior 
experience with the agency plus people in the agency. I do not think 
we can say it is primarily people in the agency at the time of appoint- 
ment. In many cases these people come back. 

Mr. Brooks. It would be primarily people who are with the agency 
at the time or have been with the agency 4 

Mr. Jonegs. Yes. 

Mr. Brooxs. Does not this practice allow agencies to pick its experts 
from within its own ranks? 

Mr. Jones. I do not believe it does, in this sense of the word— 
they still have to have established an eligibility which is on the general 
register and have to be determined to be as equally qualified as a 
number of other peers in other places. 

Mr. Brooxs, This leads us to the first point I would like to discuss 
and that is the criticism that the selective certification practice per- 
mits a kind of inbreeding of examiners indoctrinated with a philosophy 





ee 


tA 


~* 


aw 2 od ete FA 








APPOINTING HEARING EXAMINERS 15 


of the agency which prevents the introduction of new ideas and fresh 
viewpoints. Now this seems to me to be a very important considera- 
tion. The very nature of the position requires that an examiner be 
absolutely impartial and unbiased in conducting the hearings and in 
making his decision. Does not the act itself specify that the hearings 
shall be conducted in an impartial manner? This impartiality factor 
is also emphasized in the committee reports on the bills when they 
were considered by the Congress. 

I don’t mean to imply that an examiner would be intentionally 
biased or partial, but I do think that it would be extremely difficult 
for a person who has worked for some time with an agency to be able 
to completely divorce himself from agency ideas and views and be 
entirely objective in his approach to the cases he must hear and decide. 
This is a very serious problem and I would like to hear your views 
on it, Mr. Jones. 

Mr. Jones. I do not think, Mr. Chairman, that a man can divorce 
himself from the knowledge he has acquired of the subject matter 
involved, but neither do I believe we have had substantial bias in the 
years this act was passed. 


Mr. Brooks. But about 9 or 10 years that we have had the selec- 
tive-—— 

Mr. Jones. Yes, but the philosophy of the act and people working 
toward this ever since the Administrative Procedure Act was passed. 

I think you will find if there had been substantial bias the hearing 
examiners in their recommendations to their Commissions and in their 
final orders, in the actions of the Commissions themselves, would have 
been tipped over more times by the courts than they have been. 

The record of the hearing examiners, if it is pertinent, and I believe 
it is, is a pretty subst: intial one in terms of not having the courts find 
there was bias or arbitrary or capricious action or anything of the sort 
which indicated a slanted point of view. 

In our own case, for example, we have only one hearing examiner. 
We use him almost exclusively in connection with Hatch Act cases. 


The Hatch Act is an extremely tricky and difficult act to administer, 
particularly when you apply it 


Mr. Brooks. We can well believe that. 

Mr. Jones. Yes, sir; particularly when you have to apply it to em- 
ployees of States who are receiving either all or part of their com- 
pensation—— 

Mr. Brooks. Off the record. 

(Discussion held off the record. ) 

Mr. Jones. This act is so tricky to handle that I suspect we would 
find a good many hearing examiners who would just run for cover 
aw fully fast if we asked them to take on Hatch Act jobs. 

We have had one man on this job—unfortunately we will lose him 
soon by mandatory retirement, I think—but this is the kind of thing— 
it is highly specialized, a smali kind of thing in its procedural aspects. 
Precedents are difficult and complex, but it illustrates the kind of thing 
where expertise does not mean bias but merely the capacity to get the 
right thing down on the table at the right time in the right order. 

Mr. Brooxs. People who oppose selective certification also say that 
borrowing of experts has been extensive and without complaint, and 
this is convincing proof there is no need for selective certification. 


We have some figures — by your Commission on this and they 
will be placed in the recor 
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(The information referred to follows :) 


Information on loans of examiners to agencies insufficiently staffed 


Date of loan 


Sept. 9, 1954 
Oct. 22,1954 
Te in 
Do A 
Dec. 1, 1954 
De 2, 1954 | 
Dec. 21, 1954 
Mar. 21, 1955 
Apr. 11,1955 
Apr. 14, 195 
Aug. 4,1955 
sept. 20, 1955 
Nov 3.1955 
Dex ») 1955 
Dex 1 55 
Jan LOSE 
Apr. 2, 195¢ 
Do 
Apr. 25, 195 
Ine 26, 195 
July 30, 1956 
July 31,1956 
Aug. 9,1956 | 
Oct. 1, 195¢ 
Dp. 
Nov. 1,1956 
Dec. 11,1956 


Dec. 12,1956 
Jan. 24,1957 


Feb. 
Feb. 26,1957 


Mar. 20, 1957 | 


Mar. 21,1957 
Apr. 18, 1957 
Do 
Apr. 19, 1957 
June 26,1957 
June 

ce 





July 
Sept. 24, 1957 
Sept. 30, 1957 
Oct. 18,1957 
Oct. 23, 1957 
Oct. 29, 1957 
Nov. 7, 1957 
Nov. 22, 1957 

Do . 
Dec. 6, 1957 





Dec. 17, 1957 | 


Dec. 20, 19! 
Jan. 29,1958 
Jan. 30,1958 
Feb. 3,1958 
May 
June 2 
July 





5, 1958 
7, 1958 


July 
Sept. 


31, 1958 
30, 1958 


Oct. 15, 1958 
Do 


Oct. 24,1958 | 


Dec. 16,1958 





21, 1957 | 


27,1957 | 


22, 1957 | 


29,1958 | 


Loaning agency 


| Federal Power Commission 





Alcohol and Tobacco Tax, Treasury ----- 
do. a a a ati daca tirieceaieata i taiaiatinde 
ao 5 on et caceaetictnandtiediian odin ita ae akties ethene 

Civil Sern ir eC ommission ‘ 4 a 

Federal Trade Commission.......---- 

Lok) ie Bed ee 50085 18 Sei or 
ee oe 

Civil Service Com nission 

Subversive Activities Control Boar« an 

| 
1 

Federal Power Commission __.......---- 

Civil Service Commission. -_-......----- 

National Labor Relations Board_ ------ 

| 
| Federal Trade Commission. -__- . 

Civil Service Commission mntcinlihingy és 

Nation | Labor Relations Board oa 
.a0 - ~ - - esses 

( 1 Se e Commission 

N ynal Labor Relations Board 

Federal Power Commission bent nian 
do : 

National Labor Relations Board_-__---- 
ck 
deral Communications Commission. wes 

National Labor Relations Board... ....-- 

Civil Service Commission. 


National Labor Relations Board. 

| Appeals Council, Department of Healt 
| Education, and Welfare. 
National Labor Relations Board__.-.-.-.-- 
i 

| 


Federal Maritime Board 


National Labor Relations Board 


Sa : i Jee es 
j_..._do ave 
Federal Communications Commission. . 

do : 

National | ee Relations Board. -__--.-- 
Civil Service Commission _- aaa 
National salir Relations Board_._- 

a do sesaniachs 
Federal Communic: tions C ommission - 
National Labor Relations Board_--_-- 
Federal Trade Commission Dc comae 
Civil Aeronautics Board- 

| Federal Communications Cc ommission_- 

| National Labor Relations Board... 

. do ‘ ; f 

| Federal Communications Commission 

| National Labor Relations Board - -- 

| do ‘ 

| do. ° 

wae 

do ai 


| Federal C ommunie: ations C ommission. 
National Labor Relations Board... 


Office of Alien Property, Department 
Justice. 
National Labor Relations Board_--.---- 
do ; 5 
Office of Alien Property, Department 


| Justice. 

| National Labor Relations Board 
Atomic Energy Commission. -- 

Federal Trade Commission 

Office of Alien Property, 

| Justice. 


| 


Department 


h, 


—_$—— 


Borrowing agency 


ee 


Federal Deposit Insurance Corporation. 
Office of Director of Practice, Internal 
Revenue Service. 
Do. 
Do. 
Veterans’ Education Appeals Board. 
Bureau of the Mint. 
Federal Deposit Insurance ( 
Do, 
Veterans’ Education Appeals 
Internal Security Division, 


Jorporation, 


Board 
Department of 


Justice. 
Federal Deposit Insurance Corporation, 
Veterans’ Education Appeals Board 
Japanese Claims Section, Department of 
Justice. 
Bureau of the Mint. 


Veterans’ Education Appeals Board, 
U.S. Patent Office. 
Securities and Exchange Commission, 
Do. 
Japanese Claims Section, Department of 
Justice. 
—— ins’ Education Appeals Board. 
‘urities and = hange Commission 
Fe: leral Reserv ystem, 


Federal Home Poe Bank Board. 
Securities and Exchange Commission, 


Do. 
Atomic Energy Commission, 
Federal Reserve System. 
Veterans’ Education Appeals Board. 


Federal Reserve System. 
Office of Education, Departmer 
Edueation, and Welfare 
Securities and Exchange Commission, 
Do. 
Do. 
Post Office Department. 
Do. 
Atomic 
Do. 
Federal Reserve System. 
Veterans’ Education Appeals Board. 
Federal Reserve System. 
Securities and Exchange Commission. 
Atomic Energy Commission. 
Securities and Exchange Commission. 
Atomic Energy Commission. 
Office of Special Assistant to the President. 


it of Health, 


Energy Commission, 


| Atomic Energy Commission. 


Post Office Department. 
Do. 
Atomic Energy Commission. 
Federal Reserve System. 
Securities and Exchange Commission. 
Federal Reserve System. 
Post Office Department. 
Securities and Exchange Commission. 
Atomic Energy Commission. 
Securities and Exchange Commission, 
Office of Education, 
Education, and Welfare. 
Federal Reserve System. 
Securities and Exchange Commission. 
Office of Education, 
Education, and Welfare. 
Federal Reserve System. 
Do. 





Federal Home Loan Bank Board. 
Office of Education, 
Education, and Welfare. 


Department of Health, 


Department of Health, 


Department of Health, 


-_ wk ot 


—_. 
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Mr. Brooks. There were 64 instances you mentioned where examin- 
ers were loaned by one agency to another agency. 

What bearing has this on this argument for or against the selective 
certification ? 

Mr. Jones. Not a great deal one way or the other. 

The most complex and difficult cases do not get handled by the 
men borrowed, and that is only ns ieee It is a workload type of 
thing, and in many, many of the cases which go before a hearing 
examiner there is a very large common denominator, both of procedure 
and the kind of evidence that will be presented. In other words, i 
runs to a regulatory process. That is what is involved. You do not 
need the specialized subject matter expertise that you get in the more 
difficult cases where there are many complications. 

I think the borrowing system on the whole has worked pretty well 
where you have that kind of thing. 

I have some doubts, in fact I am pretty sure we would have sub- 
stantial loss of time, if you always had to do it on the basis of having 
a central pool of hearing examiners and assign them as cases came 
in, which is an idea advanced at one time not too long ago. 

Mr. Brooks. Is there still a considerable amount of borrowing? 

Mr. Jones. Yes. 

Mr. Brooxs. And results have been satisfactory ? 

Mr. Jonrs. Results have been generally satisfactory so far as I 
know. Certainly we have not had any very substantial complaints 
about it. 

Occasionally you get a complaint about the borrowed man being a 
little slow, but this is understandable, too. It is alws avs hard to cook 
ina strange kitchen. You have to learn new ways of doing this. 

Mr. Brooks. It has been pointed out during our study that the 
examiners perform functions similar to Feder al judges who need not 
be specialists—that is, the judges are not presumed to know thoroughly 
the various fields in which they might adjudicate and that the ex- 
aminer is in the same basic position. What are your views on this 
assessment ? 

Mr. Jones. Neither are the courts under the pressure of time that 
a hearing examiner may be under to get his business done and to get 
the case up for decision. 

Mr. Brooxs. I realize it varies from one agency to another, but 
what is the length of time required for an examiner to become suffi- 
ciently familiar with an agency’s work so he is able to carry on what 
is considered “ be a fair share of the workload ? 

Mr. Jones. I do not believe I can give you an answer that would 
be worth anything on that. I think the agencies would have to give 
that, and I believe they would differ in their answers. 

Mr. Brooks. The Interstate Commerce Commission led us to be- 
lieve it would be 6 months toa year. Does that sound reasonable ? 

Mr. Jones. This is reasonable in terms of training, yes; if you had 
to start. from scratch. 

Mr. Brooxs. Another question has been raised about this practice, 
and that is that it is not fair to otherwise eligible examiners on the 
general register, that is, you might pass over several in a higher posi- 
tion to reach someone with a specialized experience. 
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The tables which you have furnished us, and which will be placed 
in the record with the names excluded because we are not involving 
these people as such, show that in one instance an examiner who ranked 
No. 207 in the general register was in the 13th position on the 
certification. 

Another was 135 on the general register and he was No. 4 on the 
certificate. 

One who was No. 105 on the general register was No. 5 on the 
certificate. 

(The information referred to follows :) 


Crvi SERVICE COMMISSION, 
Washington, D.C., August 24, 1958. 
Hon. JAcK Brooks, 
Chairman, Government Activities Subcommittee of the Committee on Government 
Operations, House of Representatives, Washington, D.C. 


Dear Mr. Brooks: In accordance with your request of July 30, 1959, we are 
furnishing you with a revised list of hearing examiner appointments. This list 
is current as of this date with the exception of one certificate presently out- 
standing at the Interstate Commerce Commission. We have been informed by 
the Interstate Commerce Commission that no selection has been made to date 
from this outstanding cerificate. 

Your letter of January 27, 1959 indicated that the Government Activities 
Subcommittee of the Committee on Government Operations was making a study 
of the selection of hearing examiners by various Federal agencies. Our subse 
quent reports and correspondence were predicated on appointments made prior 
to the date of your original letter and for compilation purposes a December 31, 
1958 cutoff date was used. 

We are happy to bring the list up to date and if there is any further informa- 
tion your committee desires, please let us know. 

Sincerely yours, 
Rocer W. JONES, Chairman. 


Appointments from the hearing examiner register at the GS-18 grade level 
using selective certification standards agreed to between the Ciwil Service 
Commission and the respective agencies 





Name of person appointed Agency Position in | Position on 
register order| certificate 
ibieanddbboberoddun .....---}| Interstate Commerce Commission_._..-.---- 12 5 
sii nileneineiinmar ent cngels iamennntie I i i eis lace iaceieal cslitantisicet mained 7 . 
iin ak Setanta ashe cdsdbeteelecnautabidehionnda eth Actedad dbs ncodadabbaseeeds ata addese 3 2 
isa ananernscs Gusskere\san etre inaeninenieet a  cncidioarcnatch as lc ecieiia tia 3 l 
ii itinkinwecadedeem ake’ Interstate Commerce Commission-_....----- 15 5 
we ae ee ee eb bk. eddie Ol ddd tbbehden tees bbbdondsecbbieesdetii 9 | 3 
each becaiiesicGndiiiandelpinsiniags Garcitcaninsil a aaa lied an hae 11 | 2 
Dad ddeiniaeed eect . cocc) Beer nS OT MR ns ee wettsawcdsdee 197 | 12 
ea > neal 69 3 
Tt TP asdetatbchunaanaahe Fd unenontenmen JAE SR BORE 207 13 
a a a wives bah da aL ctid bs abl} 2d halk ceed Mbabane 193 10 
EUS 2 a ae edie tele ba ciate a 167 ~ 
SA al dee edsd den Lek dd Coble cn setts aM ae eetta de teh a desthdadababinababulias 165 7 
gednsecetentunneniadelpn<09g sin ee eee ee ee Oe ee 146 6 
Reus atnks cate leeee coset STORED DIRE NG. cc ctecncnaneccaennd 44 | 124 
2 





il Ea als aoe a alma | Department of Interior__.....--------.------| 2 | 





1 The number 2% means that this person was in the number 3 position on the certificate. It was necessary 
to require the agency to insert the name in its proper position after the certificate had been issued. In this 
case, a review of the file when the certificate was originally issued did not indicate that the oe had 
the experience necessary to meet the requirement for appointment to the agency concerned. ased upon & 
request for reconsideration and subsequent information furnished by the applicant, the case was reviewed 
and a determination made that the applicant did have the necessary experience to qualify him for appoint- 
ment and his name was, therefore, forwarded to the agency to be added to the certificate. 
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Appointme nts from the hearing examiner register at the GS-14 grade level 
using selective certification standards agreed to between the Oiwil Service 
Commission and the respective agencies 





—————————__—————  —————. 
Name of person appointed | Agency | Positionin | Position on 
| | register order certificate 
Sa agi lah a ciclncpennindaile od 3 geting eee x 
| | 
Soa soaeaeo Civil Aeronautics Board_.--............-..--| 7 3 
a--------------| Securities and Exchange Commission___.__- | 135 | 4 
eseeeoat OlVis AGvOnegties BOOT. . ...o.<csescssere 49 | 6 
__-.------------| Interstate Commerce Commission. _______-- 11 | 3 
a il il I coapeg all orp peendepecigay aia initia nk igus dnitea tibia caiastaaal 11 | 3 
ee tee ae do. aS eee Sen ee eres eee 5 | 1 
+ bebcabied O05 03555 sii ink=~-- acannon ed 40 | 7 
fe do i ‘ ae aan 43 3 
ee P su a Rene er ~ ae ee Oa 51 | 6 
ae ike eatin Sa i Oe in ees Ce 32 4 
eet Sigh de eee Soe do ARR SET eet aes eee 33 | 5 
ER aie ch tling ini ned tb beatles tn disse a ein | 34 | 6 
a ctinkaken do Saad SS ee ein eee 71 10 
pemmees 532) 0 sd ee es Mea ea ee ee Ee a ied 73 | 11 
es - aE oo lie Ni ee &4 13 
DAES) 3. pees oe aee do f eee euaeten ekee 85 14 
a aap ell a hs icc 2ancs sabe abba? «isle 86 15 
ee : “ do. as ee tee ‘ 87 | 16 
rte an L dubai ites dk pe uptibd leaden dace patiddcinas 105 | 5 
= ...do ees ai ae 107 7 
2) eee do nay ; PT AEh cee 112 9 
a a ieee ais ain. . hbsb6dithitin sae Cebiid_teinhbinds 13 1 
( + —_ i ; a ee ; aa ee 31 2 
Te because ne i Sd ah ee 4 insealethebdies wtih Deaiin aliaiseek a teakies wits teal 52 3 
Be cc Reena ‘ inlaid eis 110 7 
a aes ois eae eee icles do Pe ne : ata a 122 19% 
ee Ri aouyes naepieseegin dh ail a vied wegenganoaanl 129 12 
oEeE re ae NE ck aha sis ees arco eae 151 16 








on July 28, 1959, has not been returned to the Commission. 


1 The number 944 means that this person was in the nun ber 10 position on the certificate. It was necessary 
to require the agency to insert the name in its proper position after the certificate had been issued. In this 
case, the applicant had been previously contacted by the Commission to determine his availability and 
the communication was returned ‘‘unclaimed,”’ consequently he was removed from the list of available 
candidates. Upon inquiry by the agency as to the reason he was not on the certificate (he was then an 
employee of that agency) it was established that he should not have been removed as the mail 
was erroneously returned. Therefore, his name was forwarded for addition to the certificate. 


Note.—Certificate No. B-14352 issued to ICC 


Appomtments from the hearing examiner register at the GS-15 grade level 
using selective certification standards agreed to between the Civil Service 
Commission and the respective agencies 














| 
Name of person appointed | Agency Position in | Position on 
| re gister order| certificate 

a a ee ee Tag? dee ee at ae |- ae 
AL « dadibnondionbinn ..| Federal Communications Commission. ----_| 2 2 
oo ae | Civil Aeronauties Board. -_....-..---- ~oo- 4 1 
ho ai Goth anintgcigcie Department of Agriculture_-_-_-_- ae 35 3 
The as» dap cou aa eee | Federal Communications C ommission._.._. 11 4 
> ee | See re } 34 4 
common ; ied usd i did . mes: 58 7 
RE di cmmedaechwreneeaeas | Federal C ommunications Commission ___--- 2 2 
pitosesoos aces Gapeimecnarear sein not Power Commission. -.........-..--- 11 | 1 
. icati 5 3 
24 5 
6 2 
7 3 
14 4 
29 | 9 
35 10 
23 1 
26 2 
63 4 
93 6 
118 12 
87 | 3 
14 1 
152 6 
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Mr. Brooxs. In each of these instances these men received appoint- 
ments as examiners. 

Does the higher position on the general register indicate that those 
people passed over are the examiners who made a higher score on 
the examination and were evaluated as being more competent by your 
qualifying vouchers ? 

Mr. Jonxs. On the basis of the necessity of applying a rating 
scale in terms of tenths of a point on a scale of 100 this happens, yes, 
but I would be the last one to contend that a man who might have q 
mark of 83.5 was not, as we rate this thing out, any less qualified 
than a man who had an 86.2. There might “be roughly three points 
on the numerical scale between them. 

When you come right down to their qualifications to do a given job 
you might not. be able to make that final distinction. You e annot, 
Mr. Chairman, because the point is that these men are all well quali- 
fied. We are not rating in the same way we might be rating people 
just out of college. All of them are experienced people. 

Our judgments are not infallible, nor are the judgments of the 
people who give us the information. We do the best job we can in 
terms of assigning a numerical rating. I have no doubt there are 
cases in which a man feels that a jury “of his peers would say he was 
equally well qualified as someone on the register beneath him. 

Another thing you must remember is that the hearing examiner still 
gets veteran’s preference even though the disabled people do not go 
to the top of the register. 

If you give a man 10 points additional by being a compensable 
veteran, or 5 points difference, you may move him up many, many 
files on a register. I suspect in many cases the man who is on top 
is not as good as the man at the bottom. 

Mr. Brooks. They do get the 10 points? 

Mr. Jones. They do, sir. 

Mr. Brooks. On a close examination this would make a substantial 
difference between 87 and 97. 

Mr. Jones. Indeed. 

There are other factors. These are mature men. All of the agen- 
cies have done a very good job in my judgment of not trying to ap- 
ply age standards, but all other factors being equal a man who is 
well up in years not only does not like to travel but he may find that 
this imposes a rather substantial drain on his energies if you keep 
him in travel status all the time. 

That kind of consideration will come into his knowledge of the 
job in terms of his availability. 

As I indicated earlier it is not that there is this wide a spread but 
there are people in between not interested in having this sort of a job. 

Mr. Brooxs. On this matter of indoctrination and tr aining period 
during which an examiner would become familiar with the agency's 
work, does it not work both ways, that is, it might take just as long 
for one to learn to conduct hearings properly as it would for an ex: 
perienced examiner to acquire this specialized experience ? 

Mr. Jones. Yes, I think so, although most of these people have had 
something that is pretty close to the necessary experience to qualify 
them to conduct a hearing. 
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Mr. Brooxs. I notice that the statistics you sent us show that several 
agencies have made little use of the selective certifics ation agreements 
which they now have with your permission. 

Mr. Jonrs. This is correct, but neither have they made many ap- 
pointments. ‘There has not been much activity. Once they get ap- 
pointed by and large they stay put. 

Mr. Brooks. It is not determined by the number they have but by 
the change ? 

Mr. Jones. That is right. 

Mr. Brooks. Do you “think that the hearing examiner application 
announcement, I believe that it is E xamining Circular 17, is suffi- 
ciently clear to inform the applicants of the specialized requirements 
and that appointments for certain positions will not be made from the 
general register? An applicant is informed that positions will be 
filled from this examin: ation and then later on he finds that he is also 
required to have a year’s specialized experience in order to secure cer- 
tain appointments. Would you comment on this? 

Mr. Jones. I will answer that honestly—I have not read that an- 
nouncement in some time and I cannot tell vou. I have read it but I 
have no impression about it one way or the other. 

Mr. Brooks. Mr. Irons, can you answer that ? 

Mr. Irons. Yes, sir. The statements which do appear in this an- 
nouncement are rather comparable to statements which appear in all 
of our announcements. 

I do heel, since the question of selective certification has been 
raised— 

Mr. Brooks. It is 50 percent of the work, apparently. 

Mr. Irons. Yes. Our next published announce ement will specifi- 
cally spell out that people on the register will on some occasions be 
selectively certified and in other cases will not be. We are just doing 
that because it is an issue with regard to hearing examiners. 

Mr. Brooks. Since this issue has become more obvious ? 

Mr. Irons. Yes. 

Mr. Brooks. I think this would be helpful. I think it would help 
people who are competent, want to take the examination, so they will 
know their chances. 

Are you completely satisfied with the results of this practice as in- 
terpreted under the Administrative Procedure Act or do you have res- 
ervations about the use of the selective certification agreements ? 

Mr. Jonrs. This is one of those questions where to give you a full 
answer would assume a degree of knowledge we do not really have. 

There is almost no complaint about it from the using agencies or 
from the public which has to come into contact with these people. 
Strangely, although this is sometimes overlooked, if we appoint folks 
who are not partic ‘ularly well qualified, or who have the capacity for 
rubbing some segment of the public the wrong way, we usually hear 
about it. We may hear about it even more promptly than the agencies 
do. 

In terms of the response of the appointing agencies or people ex- 
posed to them it works well. We have no evidence that it does not. 

Mr. Brooks. We received the recent regulation of the Commission 
regarding those hearing examiners affected by a reduction in force 
and the substance of that regulation is, that those examiners will not 
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be required to meet specific selective standards established for indi- 
vidual agencies for reemployment. Would you care to elaborate on 
this and tell us w hy this change was made ? 

Mr. Jones. Generally we “think a man who has proved himself 
should have a leg up on a man who has not. He should be given a 
break, if there is a break to be given, in terms of subsequent employ- 
ment : and retention in the service 

This is one service in which a ‘Jack of turnover by and large is good 
for the public welfare. We do not want a lot of turnover. 

Mr. Brooxs. We feel this-is a step forward. We are impressed 
with that as being a fair way in trying to deal with examiners who 
have been with you a long time. 

How many examiners would be affected by this? 

Mr. Jones. A very small number. 

Mr. Irons. Only one that I am familiar with. 

Mr. Jones. Generally as the complexity and scope of Federal ac- 
tivities is increased the number of examiners has increased. We are 
now over 400, and it was not many years ago we were only about half 
that number. 

This is fine, but if we should get an area in which you came away 
from regulation or changed the “rules, this could happen. This was 
an anticipatory type of move in the light of the possibility there 

might be a fall-off in this type of work in one or two places. 

Mr. Brooxs. To prevent a big slough-off which might jeopardize 
the examiners system ? 

Mr. Jones. Yes. 

Mr. Brooxs. We will insert this regulation in the record. 

(The information referred to follows:) 


CIvit SERVICE COMMISSION, 
Washington, D.C., June 17, 1960. 
Hon. JACK BROOKS, 
Chairman, Government Activities Subcommittee of the Committee on Government 
Operations, House of Representatives, Washington, D.C. 

Dear Mr. Brooks. In view of your interest in the use of selective certification 
procedures in the appointment of persons to hearing examiner positions, I am 
sure you will be interested in knowing that the Commission recently decided 
that hearing examiners affected by a reduction in force would not be required 
to meet specific selective standards established for individual agencies for re- 
employment. 

The regulation, copy of which is enclosed, relating to these hearing examiners 
was published in the Federal Register of May 21, 1960, and will be found on 
page 4495. This regulation provides in general that referral, certification, and 
selection of hearing examiners reached in reductions in force will be made 
from the ageney’s reemployment priority list, the Civil Service Commission’s 
priority referral list or the open competitive registers without regard to specific 
standards for individual agencies applied in original appointment. 

Sincerely yours, 
Rocer W. Jones, Chairman. 


Part 34—APPOINTMENT, COMPENSATION, AND REMOVAL OF HEARING EXAMINERS 
STATUS OF EXAMINERS REACHED IN REDUCTIONS IN FORCE 


Paragraph (c) of Sec. 34.15 is amended as set out below. 
“Section 34.15 Reductions in force. 
* me = * * * = 
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“(c) Status of hearing examiners who are reached in reductions in force. (1) 
The name of a hearing examiner who has been separated, furloughed, or demoted 
from a hearing examiner position because of a reduction in force will, upon his 
request : 

“(i) Be placed on the Civil Service Commission’s priority referral list 
for the grade in which he last served and for all lower grades; and 

“(ii) Be placed ahead of all other eligibles on the open competitive hear- 
ing examiner register for the grade in which he was reduced in force as a 
hearing examiner and all lower grades. Where more than one hearing 
examiner is affected, the qualifications of the several hearing examiners 
shall be rated by the Commission and relative standing at the top of the reg- 
ister will be on the basis of these ratings. 

“(2) Requests under subparagraph (1) of this paragraph may be filed at any 
time after the receipt of the reduction in force notice but not later than 90 
days after the date of separation or furlough and must be accompanied by a 
Standard Form 57 and a copy of the reduction in force notice. 

“(3) When there is no hearing examiner on the agency’s reemployment pri- 
ority list (Sec. 20.7 (a) and (c) of this chapter) but there is a hearing examiner 
who has been placed on the priority referral list (subparagraph (1) (i) of this 
paragraph) or on the top of the open competitive register for priority certifica- 
tion (subparagraph (1) (ii) of this paragraph), the agency may fill the vacant 
hearing examiner position only by selection from the priority referral list or 
the register, unless it obtains the prior approval of the Commission under Sec. 
34.3(c), Sec. 34.4, Section 34.5, Sec. 34.6, or Sec. 34.7. 

“(4) Referral, certification and selection of hearing examiners reached in 
reductions in force from the agency’s reemployment priority list, the Civil 
Service Commission’s priority referral list, or the open competitive register 
shall be made without regard to selective certification procedures applied in 
original appointment.” 

(Sec. 11, 60 Stat. 244; 5 U.S.C. 1010) 


Mr. Brooxs. Do you think this change is inconsistent with the 
principle of selective certification ? 

Mr. Jones. I do not, sir. 

Mr. Brooxs. Though it does 

Mr. Jones. If we ever have to use it extensively some agency will 
come in and yell their heads off and tell us it is contrary to it, and I 
do not think it is. 

Mr. Brooxs. On the grounds that the people have proven them- 
selves to be at least acceptably capable in their jobs? 

Mr. Jones. That is right. There will not be many. If we ever got 
many of them I don’t know what we would do. I suspect they will get 
jobs elsewhere. After all, there were a total of 16 appointed by other 
than noncompetitive means in the fiscal year 1960. That is not a sub- 
stantial number of appointments. 

Mr. Brooxs. We appreciate your coming down, Mr. Jones. You 
have been very helpful. 

Mrs. Weis, did you have any questions? 

Mrs. Wets. No, other than to thank Mr. Jones for a fine statement. 

Mr. Jones. Thank you very much, Mr. Chairman. 

Mr. Brooks. Thank you, Mr. Irons. 

Our next witness will be Henry Sahm. We appreciate your coming 
down today, Mr. Sahm. 

We have read with interest your letters to the subcommittee and 
your comments in behalf of the Federal Trial Examiners Conference 
concerning the selective certification procedures presently in use by 
the Civil Service Commission. 

Do you have a statement you would like to present ? 

Mr. Saum. Yes, Mr. Chairman. 
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Mr. Brooxs. Would you briefly tell us first a little about the Federa] 
Trial Examiners Conference, what it is? 

Mr. Saum. Yes, sir. 

(Discussion held off the record.) 


STATEMENT OF HENRY SAHM, PRESIDENT, FEDERAL TRIAL 
EXAMINERS CONFERENCE 


Mr. Saum. Mr. Chairman, my name is Henry 8S. Sahm. I am 
president of the Federal Trial Examiners Conference, and I am an 
examiner at the National Labor Relations Board. 

I greatly appreciate the opportunity to testify on behalf of the 
Federal Trial Examiners Conference, the only existing organization 
of hearing examiners in the Federal Government. The conference 
was organized shortly after the enactment of the Administrative Pro- 
cedure Act in 1946, and currently has a membership of appr oximately 

300 hearing examiners out of a total of approximately 408 hearing 
examiners in the Federal Government. 

I might say before I get into the substance of this statement, Mr, 
Chairman, I was pleasantly surprised to hear that the Civil Service 
Commission does not use selective certification in the employment of 
their own examiners. 

I believe that there are two questions involved with respect to the 
method of appointing hearing examiners by the means of selective 
certification. 

The first is: After an applicant has passed a civil service examina- 
tion for hearing examiner and had his name placed on the register 
of eligibles, can the Civil Service Commission, subsequent to the time 
the register was established, superimpose a requirement that only 
those eligibles on the register will be qualified to compete for a vacancy 
who are experienced in the field of law administered by the appointing 
agency thereby eliminating from consideration all eligibles on the 

register who do not have such specialized experience? 

Next: Is the selective certification procedure legal ? 

Section 11 of the Administrative Procedure Act (5 U.S.C. See, 
1010) provides that: 

Subject to the Civil Service * * * laws, * * * there shall be appointed by 
and for each agency as many qualified and competent examiners as may be 
necessary * * * who shall be assigned to cases in rotation so far as practicable 
and shall perform no duties inconsistent with their duties and responsibilities as 
examiners, Examiners shall be removable by the agency in which they are 
employed only for good cause established and determined by the Civil Service 
Commission after opportunity for hearing and upon the record thereof. Exam- 
iners shall receive compensation prescribed by the Commission independently of 
agency recommendations or ratings * * *. Agencies occasionally or tempo- 
rarily insufficiently staffed may utilize examiners selected by the Commission 
from and with the consent of other agencies. 

Ten regulatory agencies are presently filling vacancies in hearing 
examiner positions “by having obtained the approval of the Civil 
Service Commission to make appointments from a selective register. 
This selective appointment procedure requires that the applicant 
must have a certain number of years experience in the field of law 
administered by the agency where the hearing examiner vacancy 
exists in order to be considered for appointment. In some instances, 
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the names of employees of the agency where the vacancy exists are 
submitted by the agency to the Civil Service Commission and rated 
by the Commission on both the general register and the specialized 
register. 

The prerequisite established for the first time after the register was 
closed that an applicant must have specialized experience is not valid. 
To require such experience, it is submitted, is to “rig the specifications” 
so that few, if any, eligibles already on the hearing examiner’s register 
ean even be considered for these vacancies. Its actual effect is to limit 
the selection of hearing examiners to those applicants having the spe- 
cialized experience of the appointing agency. This procedure, it is 
submitted, is directly contrary to the provisions of section 11 of the 
Administrative Procedure Act, supra, as hereinafter explained. 

Congress in enacting the Administrative Procedure Act did not 
intend that he “aring examiner applicants specialize in the work of any 
particular agency in order for them to qualify as hearing examiners. 
The Congress intended that hearing examiners should be generalists 
and not specialists, as evidenced by a provision in section 11 of the 
Administrative Procedure Act which provides for an exchange of 
hearing examiners between agencies. The report of the Attorney 
General’s Committee on Administrative Procedure at page 49 (S. Doe. 
8, 77th Cong., 1st sess.) states: 

* * * there should be permitted an interchange of hearing commissioners 
among the agencies. * * * Interchange of this nature is desirable because it 
would reduce the use of temporary hearing officers; it would save expense; it 
would provide some variety for the hearing commissioner; and it would impart 
fresh points of view to the agencies. 

Additional proof of the fact that the Congress did not intend that 
an applicant for a hearing examiner position be required to have 
experience in the particular field of law administered by the appoint- 


ing agency is shown by that portion of section 11 of the Administra- 
tive Procedure Act which specifies that— 


Agencies occasionally or temporarily insufficiently staffed may utilize exam- 
iners selected by the Commission from and with the consent of other agencies. 

This congressional expression concerning utilization of examiners 
of other agencies evidences an intention that experience in the field of 
law administered by the appointing agency cannot be made a pre- 
requisite for qualific ation as a hearing examiner. In fact, a lawyer 
by definition is one learned in the law. As such, any lawyer, given a 
set of facts, can by applying the law to the facts arrive at a decision. 
It is not necessary that he be a specialist, since a lawyer by training 
isequipped to practice in any field of law. 

It might be well at this point to review the legislative history of 
the Administrative Procedure Act, particularly section 11, which pro- 
vides for the appointment of hearing examiners. The legislative liis- 
tory with respect to section 11 places great emphasis upon the fact that 
1earing examiners should be free of pressures and improper influences. 

In 1937, 10 years before the enactment of the Administrative Pro- 
cedures Act, the President’s Committee on Administrative Manage- 
ment issued its report. Excerpts from that report state: 

The executive branch of the Government of the United States has * * * grown 


up without plan or design * * *. To look at it now, no one would ever recognize 
the structure which the Founding Fathers erected a century and a half ago. * * * 
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Commissions have been the result of legislative groping rather than the pursuit 
of consistent policy. * * * They are in reality miniature independent govern. 
ments set up to deal with the railroad problem, the hauling problem, or the radio 
problem. They constitute a headless “fourth branch” of the Government, a 
haphazard deposit of irresponsible agencies and uncoordinated powers. * * * 
There is a conflict of principle involved in their makeup and functions. * * + 
They are vested with duties of administration * * * and at the same time they 
are given important judicial work. The evils resulting from this confusion of 
principles are insidious and far reaching. * * * Pressure and influence prop- 
erly enough directed toward officers responsible for formulating and administer. 
ing policy constitutes an unwholesome atmosphere in which to adjudicate pri- 
vate rights. But the mixed duties of the commissions render escape from these 
subversive influences impossible. Furthermore, the same men are obliged to 
serve both as prosecutors and as judges. This not only undermines judicia} 
fairness, it weakens public confidence in that fairness. Commission decisions 
affecting private rights and conduct lie under the suspicion of being rational- 
izations of the preliminary findings which the Commission, in the role of prosecu- 
tor, presented to itself (S. Doc. 248, 79th Cong., 2d sess., p. 299). 


Senator Ferguson, in discussing on the floor of the Senate the bill 
which ultimately became the Administrative Procedure Act, stated: 


This bill seems to lay down rules and regulations for administrative agencies, 
During the course of the years there has been great growth of such agencies. 
Any lawyer who has practiced before them has found on numerous occasions 
that the officer charged with the responsibility of rendering a decision has acted 
in a way contrary to the ideas and ideals of the bar and of the ancient procedures 
by which we, as members of the bar, were able to get, as we believed, equal jus- 
tice under law (S. Doc. 284, 79th Cong., 2d sess., p. 337). 

Among the remedies proposed by that committee to meet the situa- 
tion described above was the appointment of qualified and competent 
hearing examiners with tenure and compensation designed to make 
examiners independent and not mere employees of an agency; ex- 
aminers who would act impartially and who would conduct them- 
selves as judges and not as the representatives of factions or special 
interests (S. Doc. 248, 79th Cong., 2d sess., pp. 215, 280). 

Senator McCarran, chairman of the Senate Judiciary Committee 
(which held extensive hearings on the bill that finally became the Ad- 
ministrative Procedure Act), in discussing section 11 on the floor of 
the Senate, said: 

Section 11 of the bill provides very specific machinery for independent ex. 
aminers. We have provided by what method they shall be selected and that they 
shall be independent, and we have further provided that they shall make the 
initial findings when they sit as examiners. That is the method which separates 


the prosecutor from the judicial officer * * *. [Emphasis supplied.] (S. 
Doc. 248, 79th Cong., 2d sess., p. 327). 


In the case of Federal Trial Examiners Conference v. Robert Rams- 

eck et al., decided March 10, 1952, by the U.S. District Court for the 

istrict of Columbia (104 F. Supp. 734), Chief Judge Laws in dis- 
cussing section 11 of the Administrative Procedure Act stated : 


There can be no doubt that one of the major purposes of the act was to make 
hearing examiners independent of pressure from the agencies whose cases they 
pass upon. Lack of such independence was one of the main problems to which 
the Attorney General’s Committee on Administrative Procedure addressed itself 
in its final report of 1941. In an opinion holding that agencies have no author- 
ity under section 11 of the act to select hearing examiners for promotion, the 
Acting Attorney General said the following: “One of the principal purposes of 
the Administrative Procedure Act was to render examining officers in admin- 
istrative agencies separate, and genuinely independent of pressure, from the 
prosecuting officers or others in their agencies who might directly or indirectly 
influence their determinations.” 
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This independence of hearing examiners upon which such great 
stress and emphasis is placed by Senator McCarran, one of the authors 
of the Administrative Procedure Act, and by section 11 of the act itself 
was violated, it is submitted, when the Civil Service Commission 
granted selective certification to these 10 agencies and permitted them 
to prescribe that only those eligibles on the register who have experi- 
ence in the particular field of law administered by the appointing 
agency could compete for these hearing examiner positions thereby 
eliminating from contention all those eligibles already on the register 
who were not considered because of the requirement, enunciated for 
the first time after the register was established, that experience in a 
special field of law is a necessary concomitant to being appointed. 
This additional requirement of expertness in the field of law admin- 
istered by the appointing agency, apart from the fact that it was an- 
nounced for the first time after the hearing examiners register was 
established, is not a valid reason for elimniating from consideration 
in the filling of vacancies, those eligibles who do not have such special- 
ized experience. In fact, it might be characterized as a subterfuge to 
circumvent the impartial method of appointing hearing examiners 
which is contemplated by section 11 of the Administrative Procedure 
Act. 

Specifying expertness in a particular field of law in order to qualify 
for a hearmg examiner vacancy invariably results in eliminating from 
consideration almost all the eligibles already on the general register. 
It also casts doubts upon the fairness of the appointment in that the 
Civil Service Commission can so delineate the qualifications that 
usually they can be met only by the appointing agency’s own personnel. 

Selecting hearing examiners upon qualifications which can be met 
normally only by members of the appointing agency’s staff may de- 
stroy the independent status which the Administrative Procedure 
Act has given hearing examiners. Likewise, not even considering 
those eligibles who have no specialized experience, even though they 
may have the highest rank on the general register, and passing them 
over by allowing an agency to appoint members of its own staff to 
hearing examiner positions is, it is submitted, directly contrary to the 
letter and spirit of the Administrative Procedure Act. The correc- 
tion of such an unwholesome situation lies, it is submitted, in the 
selection of hearing examiners from the eligibles on the Civil Service 
Commission’s general register as distinguished from special registers. 

If the Civil Service Commission allows 10 major agencies, as it now 
does, to specify additional qualifications for hearing examiners, how 
can the Commission justify refusing the same exemption to all other 
Government agencies employing hearing examiners? In view of the 
fact that one of the major purposes of the Administrative Procedure 
Act was to make hearing examiners independent. of pressure from 
agencies whose cases they pass upon, it is apparent that the successive 
granting of such exemptions to various agencies will ultimately chip 
away the framework of what was intended to be a uniform structure 
of safeguards for the impartial and nonpartisan selection of learing 
examiners. If the Commission should require eligibles to be versed 
in the field of law administered by each appointing agency, its effect 
would be to nullify any advantage of being on the generak.register. 
By permitting these 10 agencies to specify that consideration will be 

65675— 61——3 











28 APPOINTING HEARING EXAMINERS 


given only to those hearing examiner applicants who have specialized 
experience, the Civil Service Commission is allowing its regulatory 
powers to be used to eliminate from consideration most, if not all, of 
the eligibles already on the general register and thus favor those mem- 
bers of the appointing agency’s staff whom it nominates. In fact, the 
traditional concept of what was meant by being on the general register 
has been almost completely destroyed. The practical effect of the 
Civil Service Commission granting the right of selective certification 
to many of the regulatory agencies has been to reinstate the system 
which was in existence prior to enactment of the Administrative Pro- 
cedure Act, namely, personal selection of hearing examiners by the 
agency. And so, by indirection, the intent of the Congress, as eyi- 
denced by the Administrative Procedure Act, has been thwarted and 
circumvented. 

It is interesting to note that the notice issued by the Civil Service 
Commission on October 21, 1947 (Examining Circular EC-17, un- 
asembled) announcing that applications would be received for hear- 
ing examiner positions has the following language prominently dis- 
played in a bordered box on page 1 of the announcement. 

Hearing examiner positions in the Federal service provided by the Adminis- 
trative Procedure Act * * * will be filled from this examination * * *, 

The reasonable interpretation of the above-quoted language would 
appear to be that anyone passing “this examination” would have his 
name placed on the register of eligibles and that all hearing examiner 
positions “will be filled” from the register established pursuant to 
“this examination.” A successful hearing examiner applicant who 
passed the examination should not be confronted later with the addi- 
tional requirement, superimposed after his name has been placed on 
the register, that he must have specialized experience in the field of 
law administered by the appointing agency in order to be considered 
for a vacancy. To countenance such a practice is not only to break 
faith with all those eligibles who have already passed the examina- 
tion and are presently on the general register, as distinguished from 
the special registers, but it is also contrary to the provisions of the 
Administrative Procedure Act. 

After the applications filed pursuant to the announcement men- 
tioned above were processed and a register established, the examina- 
tion was closed. 

Mr. Chairman, I believe in 1955, or since that time, the examina- 
tion now remains open, but I learned that subsequent to the time 
I wrote my statement. This meant that applications would no longer 
be accepted except from disabled veterans since they are entitled by 
law to reopen a closed examination at any time. 

In conclusion, and to recapitulate, it is respectfully contended by 
the Federal Trial Examiners Conference that after an applicant for 
appointment to the position of hearing examiner has passed the 
Civil Service Commission’s examination and had his name placed 
on the register of eligibles, he cannot later be confronted with an 
additional requirement in order to qualify for appointment that he 
have experience in the particular field of law administered by the 
appointing agency. This is inconsistent with that provision of sec- 
tion 11 ot the Administrative Procedure Act which provides for 
interchange of hearing examiners among the various agencies. This 
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system of interchange negates any idea that hearing examiners must 
have specialized experience in any particular field of law. More- 
over, attorneys are by training equipped to rule upon offers of proof, 
to analyze and evaluate evidence, to question witnesses, if necessary, 
and to interpret and apply laws. The performance of such duties 
does not require specialization in any particular field of law because 
a lawyer is by the very nature of his legal education and training 
equipped to preside at formal hearings embracing any field of law 
and to write decisions applying and interpreting the applicable law. 

Finally—and I consider this as extremely important—there is one 
more matter to which reference should be made. All of the agencies 
utilizing hearing examiners have attempted to justify their need for 
using selective certification procedures for the following reason. 
These agencies claim that only an applicant with specialized experi- 
ence in the field of law administered by the appointing agency is 
qualified to enter upon and give a qualitative and quantitative per- 
formance without the unreasonable delay and burden on which the 
agency’s operations which would result from the considerable indoc- 
trination and training period required for a hearing examiner appli- 
cant who does not have such specialized experience to become fully 
productive. 

This purported justification by the agencies for using a selective 
register is convincingly disproved by the fact that many of these 
same agencies, which were temporarily insufficiently staffed in the 
past, borrowed 64 examiners from sister agencies during the period 
from September 9, 1954, to January 1, 1959. It is our understand- 
ing that in not a single instance of these large-scale loans was there 
any complaint made to the Civil Service Commission, through which 
the borrowing arrangements were made, with respect to the caliber 
of the decisions rendered by the examiners who were on loan. In 
fact, it is our understanding that all of the borrowing agencies 
were completely satisfied with the examiners loaned to them by sister 
agencies, to the extent that in some instances commendatory letters 
were written to the Civil Service Commission. 

The Administrative Procedure Act answered an urgent need for im- 
provement in the administration of justice by prescribing a fair ad- 
ministrative procedure, by the enactment of a formula upon which 
opposing social and political forces came to rest only after 10 years of 
intensive study, inquiry, and consideration. While it was hailed as 
a bulwark against unfairness in the procedure of Federal agencies, 
that bulwark, it is submitted, has been weakenéd by the Civil Service 
Commission’s assenting to the exemptions accorded these 10 agencies 
in permitting them to specify that only those candidates who have 
specialized experience in the field of law administered by the appoint- 
ing agency will be considered for hearing examiner positions. 

Permitting expertness in a particular field of law to be a prerequisite 
to appointment as a hearing examiner may very well be interpreted to 
be merely a guise for reverting to the system in existence before enact- 
ment of the Administrative Procedure Act. By this prior system 
being resurrected, which allegedly fostered partisan appointments, 
one of the primary aims of the Congress in enacting the Administra- 
tive Procedure Act will have been destroyed. 

Thank you, Mr. Chairman. 
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aoe fn ray you, Mr. Sahm, for your comprehensive state- 
ye ; iave a Tew more questions I would like to direct to you, 

How did the Trial Examiners Conference first come into this 
problem ? 

Mr. Saum. We felt as a professional organization that the prime 
yurpose of our organization is to promote these things which we be- 
leve are in the public interest. We feel that among those things prin- 
cipally, or in great measure, are any violations of the Administrative 
Procedure Act. We feel the Administrative Procedure Act is our 
magna charta. It gave us our independence and it set up procedures 
which, as I stated, were the result of 10 years of intensive inquiry 

Mr. Brooks. 1937 to 1947 ? "y 

Mr. Sau. Yes, sir. We felt when the selective certification pro- 
cedure was set up, that the Congress did not intend when thev enacted 
section 11—my own analysis of the legislative history of the Admin- 
istrative Procedure Act is that the Congress was aware of the fact 
that there were appointments, and I believe the word “nonpartisan” 
appears in the legislative history—that appointments were being 
made, and that there were appointments, perhaps not being made on 
the basis of the man’s intrinsic ability. 5 

We felt that if our contention is correct that that is the intention 
of the Congress—and I have attempted in my statement to footnote 
the references both of the Congress and of the courts—that it is a 
violation of the Administrative Procedure Act. 

Chairman Jones spoke about perhaps this was not a legal question, 
that it was, I believe, a philosophical question. We feel, too, that this 
present system limits the availability of real talent. We feel that the 
crux of this question here, as far as the appointment system is con- 
cerned, is that men of the highest caliber be obtained to discharge 
the difficult and complex functions which hearing examiners must do 
today in the Federal Government, and that the most important thing 
in order to meet that is to aim at excellence. 

That is, you get a man with superior intellect: who has intellectual 
capability, apart from specialized experience, that is the type of man 
the Congress intended should be appointed to these positions. 

Let us suppose there is a man on that general register who does not 
have this specialized experience and he has remained on that register, 
let us say, as far as I know, from 1947, but let us say he is an excellent 
lawyer with a keen mind, but let us say in the meantime there have 
been men appointed who have specialized experience who do not have 
the keen intellect and the intellectual capacity of this man on the 
general register. 

My own thought is that after a reasonable time—6 months and a 
year have been mentioned here—I think that man on the general 
register, with this keen intellect and the intellectual capabilities and 
inherent ability to become a good examiner—will, after that indoc- 
trination period, whatever it is, I believe be a better examiner than 
the one who is of mediocre ability but who has the specialized expe- 
rience. 

I think it is in the public interest to get the best examiners you possi- 
bly can to discharge these complex functions which these agency 
examiners must now discharge. 
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Mr. Brooxs. Mr. Sahm, the conference apparently has devoted some 
time to this study. Based on that study, does the conference conclude 
that this practice should be abolished ? 

Mr. Saum. Yes, sir. 

Mr. Brooks. With continued growth of the Federal administrative 
agencies, the role of the hearing examiner has become one of tre- 
mendous responsibility and importance. The examiner rules on ad- 
missibility of evidence and also must make findings of fact; is that 
right ¢ 

Mr. Saum. Yes. 

Mr. Brooxs. Then he makes his initial decision or recommended 
decision, which is reviewed by the agency. His initial decision is 
then reviewed by the agency for which he is working ? 

Mr. Saum. One qualification, sir. If there are no exceptions filed 
by the parties to the initial decision, it becomes final. 

Mr. Brooxs. To what extent is this decision, when final, subject to 
review by the courts ? 

Mr. Saum. It is subject to review by the courts—my familiarity lies 
with the Labor Board and that is what I am speaking of—it is subject 
to review by the courts as a matter of right. That is, after the Board 
has passed upon the initial decision. 

Mr. Brooxs. Is not the agency decision generally limited by the 
substantial evidence rule? 

Mr. Saum. Yes; Iam glad you mentioned that. 

Mr. Brooks. In virtually all these cases ? 

Mr. Sau. You are exactly correct. 

Mr. Brooks. Based on your experience as examiner, is it a frequent 
or a rare thing for an examiner’s opinion, when released by the agency, 
to be overturned ? 

Mr. Saum. I might answer that this way: Again I am sorry, but 
I have to refer to the Labor Board where I do have experience. Iam 
not familiar with the other agencies. 

I believe statistics will show that of all the examiner decisions at the 
Labor Board, that approximately 25 percent of them do not have any 
exceptions filed to them. So that means the remaining 75 percent go 
tothe Board. Ido not know what percentage of the Board’s decisions 
are then appealed to the courts, but I am sure that Judge Leedom, 
who will testify, will have those statistics. I am not familiar with 
them. 

Mr. Brooks. Would you say it is generally difficult to overturn an 
agency decision which is backed up by an opinion from the examiner ? 

Mr. Saum. I really do not know, Mr. Chairman, about that. Again 
Tam dealing with a great number of agencies. I might say that it 
ismy understanding that although the first administrative agency was 
established in 1887, the ICC, and the Labor Board did not really get 
into action until 1937 because its constitutionality was attacked and it 
was not until 1937 that the Supreme Court decided the act was con- 
stitutional, that the Labor Board has had more cases since 1937 ap- 
pealed to the courts than all the other administrative agencies in the 
Government. 

So that I do know that there are a great number of cases of the 
Labor Board which do go to the courts, but at the same time the 
Labor Board has a tremendous number of cases they are adjudicating 
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each year. As an indication of that, the questions of law involved in 
Labor Board proceedings are evidently very fine points of law, as 
‘evidenced by the fact that I think there is rarely a decision Monday 
that goes by that the Supreme Court does not have a Labor Board 
decision on its list of decisions rendered for the week. I am sorry | 
cannot give you specific statistics. 

Mr. Brooxs. All right. Considering the great weight placed on 
the decisions and findings of these examiners, do you ” feel it is im- 
perative in the public interest that we have the. very best and the most 
competent examiners we can possibly get ? 

Mr. Saum. Absolutely. 

Mr. Brooxs. You are familiar with the selective certification agree- 
ments between agencies and the Civil Service Commission generally a 

Mr. Saum. Just generally. I only know they have been worked 
out. 

Mr. Brooxs. Is it your impression that these agreements are worded 
in such a manner that it is possible for someone who has had no expe- 
rience with the particular agency to meet those requirements? 

Mr. Saum. Asa pre actical matter, I would say “No.” I will explain 
it this way. Our examiners—and again please do not hold me to my 
statistics, I am taking this out of the air—in the last 2 years I believe 
we have had at the “Labor Board approximately 20 examiners ap- 
pointed. There has been a great increase in work. 

I believe that of those examiners all of them either came from the 
Board’s staff or the General Counsel’s staff or they were formerly 
with the Board with, as far as I know, two exceptions and possibly 
one or two more. 

Mr. Brooks. Do you think, then, this practice might well be used 
to enable agencies to pick men from within their own or ganization? 

Mr. Sar. I am not familiar, Mr. Chairman—and I am not trying 
to dodge that question, I do not know the procedures of the Civil 
Service Commission with respect to what happens from the time a 
man’s name goes on the general register until such time as it goes 
on to the special register. I am afraid without the facts I could not 
answer the question. 

Mr. Brooxs. Do you think there is any question of politics entering 
into ar appointments? 

Mr. Saum. As far as my own personal knowledge is concerned, I 
know of none, but at the same time I have made no effort, nor has 
it come to my knowledge, that there has been. 

Mr. Brooks. Are you satisfied that the Civil Service Commission 
has the | authority to make such agreements ? 

Mr. Saum. No, I am not. 

Mr. Brooks. You are not, as your statement reflects. 

Mr. Saum. As a matter of fact, I would go so far as to say I think 
it is a violation and illegal under section 11 of the Administrative 
Procedure Act. 

Mr. Brooxs. Did I understand you to say you felt that the selec- 
tive certification defense that it would take a long time for an exam- 
iner to become productive without that selective certification is 
correct ¢ t 

Mr. Sau. No, I do not, sir, and if you will pardon a personal 
reference, because that is what I have personal knowledge of, I do not 
know about individual cases, I came to the Labor Board in January 





‘onal 
» not 
uary 















APPOINTING HEARING EXAMINERS 33 





of 1953 completely uninhibited with any knowledge of the subject. 
J had never been in labor law, I had never had any practice in labor 
law. 

Mr. Brooxs. In what year? 

Mr. Sau. January 1953. That is just a coincidence. I had been 
on the register quite some time. I would say that the first year I was 
with the Board I issued seven initial decisions, and I believe that the 
average for the Trial Examiners Division for that year was nine. 

Mr. Brooks. The conference recommends, and you do, abolishing 
this practice of selective certification. Have you any other recom- 
mendations to make for improvements in this area of trial examiners ? 

Mr. Saum. No, sir; I believe that if the selective certification were 
eliminated, it would be a great step forward in the administration 
of the Administrative Procedure Act, and it would be something 
which I believe would be in the public interest. 

Mr. Brooks. Are there further questions? I want to thank you 
very much for coming down. I would like to call Mr. Baskette, and 
I believe we can conclude his testimony prior to the first quorum 


eall. 


STATEMENT OF JESSE E. BASKETTE, ON BEHALF OF THE 
AMERICAN BAR ASSOCIATION 


Mr. Brooks. I see you have a statement. 
Mr. Basxerre. Yes, Mr. Chairman. 
Mr. Brooks. In the interest of time could we introduce this state- 
ment into the record ¢ 
Mr. Basketre. Yes. 
(Mr. Baskette’s prepared statement follows :) 


STATEMENT OF JESSE E. BASKETTE ON BEHALF OF THE AMERICAN Bark ASSOCIATION 


THE APPOINTMENT OF FEDERAL HEARING EXAMINERS BY THE SELECTIVE 
CERTIFICATION METHOD 


My name is Jesse E. Baskette. I am engaged in the private practice of law 
in Washington, D.C. For the past year, I have served as chairman of the Com- 
mittee on Hearing Examiners of the Section of Administrative Law of the 
American Bar Association. At the invitation of this subcommittee, I appear 
today as a representative of the association to present a statement in opposi- 
tion to the method of appointing Federal hearing examiners by selective 
certification. 

We appreciate the opportunity to present our views respecting this very im- 
portant subject. The administrative agencies are the creatures of the Con- 
gress. We feel that it is both desirable and essential for the committees of 
the Congress, from time to time, to review the practices and procedures of 
these agencies to determine whether they are operating in the manner intended 
by the Congress. Therefore, we think that this subcommittee is performing 
an important public service by making this inquiry into the nature of the se 
lective certification system, its justification, and the criticisms which have 
been raised concerning its use. 

On two occasions in the past, this subcommittee has given the American 
Bar Association an opportunity to express its views regarding selective certifi- 
cation. Under date of May 18, 1959, in a letter addressed to the chairman of 
this subcommittee, Mrs. Fanney N. Litvin, my predecessor as chairman of the 
Committee on Hearing Examiners, stated that the American Bar Association 
Was opposed to the selective certification of hearing examiners, and she called: 
attention to proposed legislation now before the Congress, which, if enacted, 
would remove the basis of our objection to this practice. 














34 APPOINTING HEARING EXAMINERS 


The proposed legislation is 8. 600, and its companion bill in the House, H.R, 
7092—popularly known as the Federal Administrative Practice Act. Titles I 
and II of this proposed bill would create an office of Federal Administrative 
Practice, and hearing examiners would be taken from under the jurisdiction 
and supervision of the Civil Service Commission and placed under the direction 
and supervision of such office. The proposed legislation was the result of 
a series of resolutions adopted by the House of Delegates of the American Bar 
Association at its midyear meeting in February 1956. (See ABA Reports, vol, 
81, pages 491 and following.) The association has two special committees 
concerned with this proposed legislation. One is the Special Committee on 
Legal Services and Procedure, under the chairmanship of Smith W. Brook- 
hart, and the other is an ad hoc Committee on the Federal Administrative 
Practice Act, under the chairmanship of Donald C. Beelar. 

During my tenure of office as chairman of the Committee on Hearing Ex- 
aminers, I reiterated Mrs. Litvin’s views, in a letter to the chairman of this 
subcommittee dated January 26, 1960. 

The subcommittee has very kindly made available to the American Bar 
Association copies of correspondence between the subcommittee and the Civil 
Service Commission concerning selective certification. It will be recalled that, 
some time ago, the Civil Service Commission furnished to the subcommittee 
copies of various letters between the Commission and certain Federal agencies— 
some 10 in number—which have entered into selective certification arrangements 
with the Commission. Copies of all of these communications—extending over 
the past 10 years—have been reviewed by the Committee on Hearing Exam- 
iners of the Section of Administrative Law acting for the American Bar Asso- 
ciation. Consequently, the views of the association concerning selective certi- 
fication are based upon an appraisal of all the relevant documentary material 
concerning this practice. 

Before proceeding further, I think it will be wise to state our understanding 
of the problem. 

Under section 11 of the Administrative Procedure Act of 1946, the Civil 
Service Commission is required to appoint qualified and competent persons as 
hearing examiners when vacancies occur in these positions. “Selective certi- 
fication” refers to a system whereby some 10 Federal agencies have made 
arrangements with the Civil Service Commisison under which, when a vacancy 
occurs in the position of hearing examiner, to be eligible for appointment a 
person must not only be listed on the general register maintained under section 
11, but he must also possess experience derived from dealing with laws of the 
type administered by the particular agency concerned. The system is predicated 
upon the assumption that a person is not qualified or competent to act as hearing 
examiner unless he is a specialist in the laws of the agency to which he is to 
be appointed. 

The American Bar Association feels that this assumption is not well founded 
and that, besides, the system of selective certification is without legal justifica- 
tion because it is inconsistent with section 11 of the Administrative Procedure 
Act. 

It is generally agreed that the most significant legal development of the 20th 
eentury has been the rise of the administrative process as a means of carrying 
out new concepts of governmental responsibility. Two main ideas have shaped 
the growth of administrative law in the United States: One of these has been 
our concern with creating instrumentalities that can effectively perform as 
governmental agencies in specific areas of regulation. At the same time, we 
have been concerned with the preservation of the rule of law which is the 
ehief characteristic of our legal system. Unlike the countries on the Continent 
of Europe, we have not developed a system of administrative law independent 
of the other branches of our Government. Our system of administrative justice 
is but a part of our larger system of justice under which the rule of law reigns 
supreme. 

I mention these considerations because, in the American Bar Association, we 
feel that the corps of hearing examiners—now some 408 in number—performs a 
role of the highest importance. The chief characteristic of a hearing examiner 
under our system of administrative law is that he is an agent of administrative 
justice. Anything which detracts from this vital role which he performs must, in 
the long run, be swept aside. 
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The American Bar Association has been concerned, over the years, with the 
status of the hearing examiner as an important part of the administrative 
process, and it has done everything possible to promote the independence and 
objectivity of these ofiicials. 

The association had a leading part in the passage of the Administrative Pro- 
cedure Act of 1946. This act, particularly section 11, resulted in a great improve- 
ment in the status of the hearing examiner. The association has been vigilant 
ever since to preserve the gains made by the Administrative Procedure Act and, 
at the same time, to move forward in an effort further to improve and to refine 
the law. 

In a resolution adopted by the House of Delegates in 1950, the assoication 
directed its Section of Administrative Law to preserve the gains made by the 
adoption of the Administrative Procedure Act as the law of the land “by all 
necessary and proper means including appearances before legislative commit- 
tees.” (See ABA Reports, vol. 75, pp. 407, 446.) 

On March 9, 1954, the House of Delegates adopted a resolution (see ABA Re- 
ports, vol. 79, pp. 500-501) stating that: 

“The American Bar Association believes that the fair and efficient hearing and 
impartial decision of cases of adjudication before Federal administrative agen- 
cies can be achieved only if hearing officers are afforded maximum assurance 
that they must and can exercise fully independent judgment in hearing and 
initially deciding cases.” 

In the same resolution, it was stated that: 

“* * * the attainment of the fair hearing and impartial decision objectives 
of the Administrative Procedure Act requires an unmistakably clear legislative 
mandate for the independent appointment, tenure and compensation of Federal 
hearing officers.” 

I have already mentioned the resolution adopted by the House of Delegates 
at its midyear meeting in 1956 which resulted in the proposed Federal Adminis- 
trative Practice Act. This legislation was drafted by some of the ablest mem- 
bers of the American Bar Association after a most careful study and investi- 
gation of the entire subject of hearing examiners. I realize that this particu- 
lar subcommittee may feel that it has no jurisdiction over such legislation, and 
I am mentioning it here only because it is a part of the overall program of the 
American bar Association concerning hearing examiners and because, specifi- 
cally, if enacted, this legislation wouid result in the complete independence of 
hearing examiners from agency control and would thus sweep aside the basis 
of our present objection to the selective certification system. 

In 1957, the House of Delegates also adopted a resolution at its midyear meet- 
ing calling upon the Congress to enact legislation which would increase the pay 
of hearing examiners to the Grade GS-18 level. See Reports of ABA, Vol. 82, 
pp. 402-403.) 

From what I have said, I believe that the members of this subcommittee will 
understand the deep concern of the association with the subject of hearing exami- 
ners. In effect, we feel that anything which detracts from the independence 
of hearing examiners to that extent detracts from administrative justice as well. 
It is in the light of these considerations that we register our opposition to the 
method of appointing hearing examiners by selective certification. It is our 
strong hope that the Congress will eventually enact legislation along the lines 
of S. 600 and H.R. 7092—the Federal Administrative Practice Act now pending 
before the Congress. This would cure the evil which we see in selective 
certification. 

The association feels strongly that the selective certification of hearing exami- 
ners is totally incompatible with section 11 of the Administrative Procedure 
Act. This is true because both the plain language and the purpose of section 
11 were to raise the status of hearing examiners by removing them from the 
control of the agencies and giving to hearing examiners an independence which 
they did not theretofore enjoy. The selective certification method of appointing 
hearing examiners, however, which has been approyed by the Civil Service Com- 
mission, has the practical effect of enabling the agencies who employ the system 
to exercise control over the appointment of hearing examiners, thus making it 
possible for the agencies to place in these positions persons largely of their own 
choosing, 

A review of the correspondence between the Civil Service Commission and 
this subcommittee reveals that there are some 10 agencies which, during the past 
10 years, have entered into these agreements respecting selective certification. 
If a yacancy occurs in an agency, it is not enough that a person is on the gen- 
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eral register maintained by the Civil Service Commission under section 11 of 
the Administrative Procedure Act to qualify for appointment. In addition, to be 
eligible for consideration, the person must possess certain experience deemed 
essential by the agency and the Civil Service Commission. 

These agreements vary but, by and large, the only way in which persons may 
acquire the special qualifications is to have served within the agency desiring 
to fill the vacancy. I do not mean to imply that, in all cases, these agreements 
make it necessary for the person to have served in the particular agency, but, 
in the main this is true. The result is that when a vacancy occurs in a hearing 
examiner position, the person appointed must, in general, have served in the 
agency and been indoctrinated with its philosophies and concepts. This means, 
in practical effect, that the agency can select hearing examiners from its own 
staff. In turn, this gives the agencies the very power which was denied to them 
by section 11 of the Administrative Procedure Act. 

Running throughout the legislative history of the Administrative Procedure 
Act, there is evidence of the concern of the Congress with the status of hearing 
examiners. Those familiar with the situation know that, before 1946, it wag 
common practice for the agencies to designate, as hearing examiners, attorneys 
on their staffs. Before 1946, hearing examiners were not independent in any 
real sense. 

The Congress was concerned with this situation—and rightly so—and for this 
reason it provided, in section 11, for the appointment of hearing examiners by 
the Civil Service Commission and provided that they should be given no duties 
inconsistent with their duties and responsibilities as examiners. The Supreme 
Court of the United States has recognized that this was the purpose of section 11. 
In Universal Camera Corporation v. Labor Board, 340 U.S. 474, decided in 
1951, the Supreme Court said, at page 494, “that enhancement of the status and 
function of the trial examiner was one of the more important purposes of the 
movement for administrative reform.” 

There is clear evidence, also, that the Congress, in passing section 11, had 
its mind focused upon the problem of whether a hearing examiner must be 
indoctrinated with the philosophy of the particular agency before he could 
serve as a hearing examiner for that agency, and that the Congress rejected such 
philosophy. This is shown in the provision of the law which provides that 
agencies occasionally or temporarily insufficiently staffed may utilize examiners 
selected by the Commission from and with the consent of other agencies. Since 
1954, in some 64 instances, hearing examiners have been borrowed by one 
agency from another. This, alone, proves that specialized experience in the 
laws and philosophy of a particular agency is not a prerequisite to the adequate 
performance of his duties by a hearing examiner. 

A reading of the justifications asserted by the agencies for selective certifica- 
tion reveals that the system rests upon the erroneous assumption that a person 
otherwise qualified and competent as a hearing examiner cannot act as 4 hearing 
examiner for a particular agency unless he is intimately acquainted with the 
laws of that agency and is indoctrinated with its concepts of enforcement. 

The quality which a good hearing examiner should possess is an ability to 
preside at hearings and to reach conclusions based upon the law and the evi- 
dence made upon the record before him. The hearing examiner should be a 
specialist in hearing and deciding cases. This is a distinct art. An individual 
may well be an excellent specialist in the substantive laws of a particular 
agency and yet he may not possess those qualities which make a good hearing 
examiner. Yet, under the selective certification system, predominant considera- 
tion is given to whether the individual is a specialist in the laws of the agency 
notwithstanding the fact that he may possess none of the qualities which make 
him a specialist at presiding at hearings and deciding cases. 

Under section 11 of the Administrative Procedure Act, the aim of the Con- 
gress was to secure persons as hearing examiners who were totally independent 
of agency control and supervision, but, under selective certification, a process of 
inbreeding takes place which is at total variance with this concept. 

In selecting hearing examiners the aim should be to secure persons of superior 
excellence. Under selective certification, this is not possibie because a person 
of vastly superior qualities will be bypassed for a person who is supposed to be 
a specialist in the laws of the agency. The selective certification system im- 
poses a limitation upon the availability of real talent. 

Under the selective certification system as now employed by the Civil Service 
Commission and some 10 of the agencies, many of the most able Federal judges, 
including those who serve on the Supreme Court of the United States, would 
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not be eligible to serve as hearing examiners since they do not possess the 
required experience in enforcing the laws of the particular agencies. 

In stating these views, I mean to cast no reflections upon the present corps of 
hearing examiners, the large majority of whom are able and are performing as 
effectively as possible under the present arrangement. I am speaking about a 
matter of principle and for the future and desire that my remarks be so under- 
stood. 

This subcommittee, in a letter to the Chairman of the Civil Service Commis- 
sion, dated Janary 27, 1959, among other things, requested the Commission to 
set forth the legal basis upon which it approved selective certification. In re- 
sponse, on March 23, 1959, the Civil Service Commission advised the chairman 
of this subcommittee that— 

“* * * no formal legal opinion or ruling has been rendered dealing with the 
Commission’s authority to establish selective certification standards for hearing 
examiner positions. There is specific authority for this type of certification 
generally in the civil service regulations which stems from our authority under 
the Civil Service Act. Traditionally, this authority has been used by the Com- 
mission to fill positions having specialized requirements within a more general 
occupational field. Since the Administrative Procedure Act merely places the 
filling of hearing examiners under the Civil Service Act, we know of no reason 
why this regulatory authority cannot be applied to these positions.” 

As the subcommittee will note, the asserted justification for the system, from 
a legal standpoint, does not rest upon any affirmative statutory basis. 

The chief error made by the Civil Service Commission in this connection is its 
total failure to give consideration to the clear fact that, in the case of hearing 
examiners, section 11 provides for their appointment free from agency control. 
As I have shown, under selective certification, the agency is enabled, by and 
large, to secure the hearing examiners which it desires. Whatever may be the 
merits, therefore, of selective certification with respect to other positions in whi@h 
specialized requirements are desired, there is no justification, in the case of 
hearing examiners, for ignoring the fact that the Congress has made its will very 
clear, in section 11 of the Administrative Procedure Act, that hearing examiners 
are to be independently appointed. It is this fact which distinguishes hearing 
examiners from all other Federal employees. 

If the rule of law is to prevail in this country, it is essential to appoint hearing 
examiners who can act impartially as administrative judges. Most of the litiga- 
tion conducted in the United States today is not conducted before the courts of 
the country. Instead, it is conducted before some 408 hearing examiners who sit 
in various parts of the land and who make initial or recommended decisions to 
the agencies out of which they operate. 

It is these hearing examiners who bring the image of justice to the great 
mass of the people. This makes it all the more important that superior men 
should be selected for this position, free from agency control. 

While it is understandable that some of the agencies would find it desirable 
to pick and choose the hearing examiners before whom their cases are to be 
tried, it must be remembered that, in most cases, the agencies, themselves, are 
litigants before these hearing examiners. It violates fundamental concepts of 
fairplay to give one litigant the advantage of having a handpicked hearing 
examiner. 

It is just as unthinkable to the American Bar Association that these hearing 
examiners should be selected solely from the staffs of these agencies as it would 
be if all of the Federal judges were required to be appointed from the staff of the 
Department of Justice. Long ago, this country adopted the concept that dis- 
putes can only fairly be resolved by a totally impartial judge who has no interest 
in the outcome of the litigation before him. We feel that exactly the same phi- 
losophy should prevail in the case of administrative justice. 

The American Bar Association is opposed to the view that hearing examiners 
are mere underlings or subordinates of the agencies in which they operate. 
Hearing examiners are agents by which administrative justice is performed. 
Their aim should be devoted exclusively to the idea of judging impartially. 

As I indicated at the outset, we feel that the Congress should establish a 
separate corps of hearing examiners, completely disassociated from the agencies. 
In the meantime, we feel that the present selective certification system violates 
the Administrative Procedure Act as well as our ideals of justice and should be 
abandoned forthwith. We hope that this subcommittee will, as a result of this 


hearing, take such action as is necessary to bring about this result without fur- 
ther delay. 
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Again, I express my personal appreciation and that of the American Bar 
Association for this opportunity to express these views 

Mr. Brooks. I have the disadvantage of not having read your 
statement. I do not have a lot of questions, but if they are fully an- 
swered in the statement, which only you would know, you might point 
that out and not answer them repetitiously. 

Mr, Baskerre. I think most of the questions you have been asking 
the other witnesses are covered in the statement. 

Mr. Brooks. All right, sir. Just concisely then: How did the 
American Bar Association Hearing Examiners Committee first get 
into this problem ? 

Mr. Basketre. We came into this spec ifically at the request of the 
subcommittee. We received communications from you, Mr. Chair- 
man, asking us to study this, which we have done. 

Mr. Brooks. Has your cauuiittie given this matter pretty careful 
study ? 

Mr. Basxetre. We have. 

Mr. Brooxs. Based on this study, your committee has concluded 
that the practice should or should not be abolished ? 

Mr. Basxerre. We think the practice is both illegal from a strictly 
legal standpoint and philosophically it is unsound. We think this 
subcommittee is doing a great service in going into it, and that the 
policy should be dropped forthwith by the Civil Service Commission, 

Mr. Brooxs. As I believe everyone will agree, the position of hear- 
ing examiner is one of great responsibility and importance. Do you 
feel that the Government is obt: aiming the most able and most compe- 
tent examiners possible under the procedure now followe dt 

Mr. Baskerre. I think it is obtaining the most able under the pres- 
ent system, but I think that if selective certification were abolished, 
it could probably secure more able men for the future. 

Mr. Brooxs. Are you familiar with the selective certification agree- 
ments between the various agencies and the Civil Service Commis- 
sion that are now in effect ¢ 

Mr. Basxerrre. We have read all correspondence for the past 10 
years, which your Hibooiitng ets furnished to my Committee on Hear- 
ing Examiners of the American Bar Association. 

Mr. Brooxs. Do you feel that these agreements are worded in 
such a manner that it is possible for someone with no experience within 
a particular agency to meet these requirements? 

Mr. Basxerre. By and large, with some exce ptions, Mr. Chairman, 
it is necessary to have served within the agency in order to get the ex- 
perience. That is the way it works out in practical operation; we 
are convinced of that. 

Mr. Brooks. Does this practice, in your opinion, enable the agencies 
to pick men from within their own organization / 

Mr. Baskertr. Yes, it does. 

Mr. Brooks. Is there any question of politics that you know of en- 
tering into these appointments / 

Mr. Basxerre. 1 have no personal knowledge of any politics en- 
tering into it. 

Mr. Brooks. You stated you are not satisfied at all with the legal 
authority upon which these agreements are based. 

Mr. Basxerre. That is correct. 
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Mr. Brooks. I would like to have your views on the contention made 
by those favoring the selective certification that it takes a long period 
of time before an examiner becomes productive in his work. What 
did your study reflect on that ? 

Mr. Baskerre. Undoubtedly a new person on any problem might 
take a little longer, but the advantages of securing a person who i is 
ready to hit the ‘dec k running is far outweighed by the disadvantages 
inherent in the selective cer tification system. 

Mr. Brooxs. The disadvantage being concisely what? 

Mr. Basxerre. Those which enable the agency to pick and choose 
the type, or rather the individual that it would like for the position, 
in the main, and the disadvantages also being that it forecloses the 
bringing of new approaches, fresh minds, and - persons on the general 
register who might stand much higher than the persons selected under 
the selective cert tification. 

Mr. Brooks. By standing high you mean more capable of deliver- 
ing a better job for the country ¢ 

Mr. Baskerre. I mean specifically those individuals who display 
those qualities which should make a good hearing examiner, the art 
of being able to preside at hearings and to decide cases, which is quite 
an art, especially apart from the question of being an expert in 
substantive law. 

Mr. Brooxs. The American Bar Association recommends abolish- 
ing the practice, as you have stated; is that right? 

Mr. Baskerre. Yes. I would also like to call attention to the fact, 
which is spelled out in the statement, that we have pending before the 
Congress two bills—S. 600 and H.R. 7092, which is popularly known 
as the Federal Administrative Practice Act. Those bills were drafted 
by the American Bar Association. While I realize this subcommittee 
has no jurisdiction over the bills, it is part of this overall picture. 
These bills, if enacted, would result in sweeping aside the selective 
certification system. They would create a special Office of Admin- 
istrative Practice and tr: ansfer to this Office the jurisdiction of super- 
vising a program for hearing examiners. 

The American Bar Association is advocating both bills, and they 
are pending before other committees of the Congress. 

Mr. Brooks. Where is the House bill pending ? 

Mr. Basxerre. I believe before the Judiciary Committee. The 
Senate bill is before Senator Carroll’s subcommittee of the Senate 
Judiciary Committee. 

Mr. Brooks. You do not know to which subcommittee of the Judi- 
ciary Committee on the House side it has been sent to? 

Mr. Basxerre. Offhand, no. It is a very important measure, and 
it would cure this problem, but, in the meantime, we think the selec- 
tive certification system is inconsistent with the Administrative Pro- 
cedure Act, section 11, for the many reasons mentioned by Mr. Sahm 
in his statement. 

In addition, we feel it is wrong in philosophic concept because it 
basically enables persons to be appointed as hearing examiners who 
are indoctrinated with the philosophies and the concepts of an agency 
and, therefore, they do not bring their total impartiality to the task, 
which is absolutely essential in “all processes of adjudication. 
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By adjudication, I include both the formal adjudication and formal 
rulemaking, where it is required to be based upon a record of evidence 
made at a hearing. 

We feel that it is just as incompatible philosophically with select- 
ing hearing examiners basically from within the agencies as it would 
be. to select Federal judges from the staff of the Attorney General 
alone. Under the selective certification agreements which have been 
entered into by these 10 agencies with the Civil Service C ommission, 
it is quite apparent that many of the most able Federal judges in the 
country, including those on the Supreme Court of the United States, 
would not be qualified to serve as hearing examiners under the selec- 
tive certification qualifications which are required. 

Mr. Brooks. I believe that is a very fine statement. Are there any 
questions ¢ 

I certainly appreciate your coming down, and I think we had 
best conclude the hearings ‘for today. We will conclude for today and 
resume at 10 a.m. tomorrow. 

(Whereupon, at 12:07 p.m., the subcommittee recessed, to recon- 
vene at 10a.m., Friday, August 26, 1960.) 
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SELECTIVE CERTIFICATION METHOD OF APPOINTING 
HEARING EXAMINERS 


FRIDAY, AUGUST 26, 1960 


Houst or REPRESENTATIVES, 
GOVERNMENT ACTIVITIES SUBCOMMITTEE 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The subcommittee met at 10 a.m., in room 100B, George Washing- 
ton Inn, House Office Building, Hon. Jack Brooks (chairman of the 
subcommittee) presiding. 

Members present: Representatives Jack Brooks, George M. Wall- 
hauser, and Jessica McC. Weis. 

Also present: Edward C. Brooks, Jr., staff administrator; John E. 
Moore, investigator; Russell Harding, investigator; and Mrs. Irma 
Reel, clerk. 

Mr. Brooxs. This morning we resume and I plan to conclude our 
public hearing on use by the Civil Service Commission of the selective 
certification method of appointing hearing examiners who have been 
described as the backbone of the regulatory system. 

Yesterday we heard from Chairman Jones of the Civil Service 
Commission and his Executive Director, Mr. Irons, who, in general, 
defended the selective certification method now in widespre: id use 
among Federal agencies. We also heard from representatives of the 
Federal trial examiners conference and the American Bar Association, 
who are opposed to continued use of this system. Mr. Baskette, of the 
American Bar Association, emphasized that his association feels that 
the present selective certification system— 
violates the Administrative Procedure Act as well as our ideals of justice and 
should be abandoned forthwith. 

Mr. Sahm of the examiners conference was equally emphatic in voicing 
his group’s opposition. 

This morning we plan to hear from Chairman Earl Kintner of the 
Federal Trade Commission, one of the agencies continuing to use the 
general register for hearing examiners, and from Chairman Boyd 
Leedom of the National Labor Relations Board, and Commissioner 
Howard G. Freas of the Interstate Commerce Commission, both agen- 
cies are among those which use selective certification. We also antici- 
pate a statement from Mr. F. Trowbridge Vom Baur, former General 
Counsel, Department of the Navy, and a recognized authority in the 
field of Federal administrative law. 

Without further ado, then, I would like to welcome today’s first 
witness, Chairman Earl Kintner, of the Federal Trade Commission. 
If you would come forward and sit down, Mr. Kintner. 

41 
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We appreciate your coming down, Judge. We are sorry we did not 
get to hear you vesterday but we are pleased to have the advantage of 
your considerable knowledge on this matter. 


STATEMENT OF EARL W. KINTNER, CHAIRMAN, FEDERAL TRADE 
COMMISSION; ACCOMPANIED BY DANIEL J. McCAULEY, JR., GEN. 
ERAL COUNSEL; FRANKLIN P. MICHELS, ASSISTANT GENERAL 
COUNSEL; AND JOHN A. DELANEY, DIRECTOR, OFFICE OF 
ADMINISTRATION 


Mr. Kintner. It is a pleasure to be here, Mr. Brooks. 

Mr. Brooks. Do you have a statement ? 

Mr. Kintner. A very brief statement. 

First I would like to introduce my colleagues. On my right is Mr, 
Daniel J. MeCauley, General Counsel. 

On my left are John A. Delaney, Director, Office of Administration, 
who is, I might say, our principal personnel expert at the Federal 
Trade Commission and one of the best known in Government, and I 
also have with me Mr. Franklin P. Michels, the Assistant General 
Counsel. They are here, also, to be as helpful as possible to this 
committee. 

[ appear here today in response to the request of your chairman, 
addressed to me on August 11, 1960, asking me to present the views of 
the Federal Trade Commission relative to its use of the general regis- 
ter for selecting hearing examiners. 

Under rules a regulations of the Civil Service Commission, when 
there is no register ap )propris ute as a whole for certification for filling 
a particular posit ion, there may be certified selectively from the most 
nearly appropriate existing register the names of eligibles who are 
qualified for the particular position, This is known as selective 
certification. 

The Federal Trade Commission has never used selective certifica- 
tion. Ali of its appointments have been made either from the so- 
called gene wn register or by transfer of a hearing examiner from some 
hae agency, including the reinstatement. of a former examiner. 

At the time of the passage of the Administrative Procedure Act on 
June 11, 1946, the Commission employed as trial examiners 17 attor- 
neys who were assigned to the Trial Examiners Division. There- 
after, these attorneys were taken into the hearing examiner program 
in conformity with the pea unents of the Administrative Procedure 
Act and the rules of the Civil Service Commission. 

Between the years 1946 and the present time, the Commission has 
made a number of new appointments to hearing examiner positions, 
All of the examiners appointed since the passage of the Administra- 
tive Procedure Act are presently with the Commission except Joseph 

Callaway who is deceased. Mr. Callaway, prior to his appointment as 
a hearing examiner, had served on the trial staff of the Commission. 
He received his absolute appointment as a hearing examiner on June 
11, 1956. In oa case, the appointiiertt was made from the general 
register. Mr. Callaway died on June 23, 1959. 

The Federal Trade Commission at the present time has 14 exam- 
iners. Three of these were in the position of hearing examiner at 
the time of the enactment of the Administrative Procedure Act in 
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1946. One received his initial appointment as examiner from the 
staff of the Commission at the time of the start of the hearing exam- 
iner program in 1946. These 4 were among the original 17 examiners 
I have referred to. 

Seven of our present examiners are transfers from other agencies 
where they there held the position of hearing examiner. In addi- 
tion, we have one examiner who we received by reinstatement. In 
the reinstatement. case, the individual was previously employed as an 
examiner by the Federal Communications Commission and was sepa- 
rated from that agency. He was reinstated as a hearing examiner 
at the Federal Trade Commission. 

The remaining two examiners were chosen from the general register. 
These are Mr. Walter R. Johnson—and I believe he is a former at- 
torney general of Nebraska, and is doing a splendid job as a hearing 
examiner. He came to us relatively cold in our field of work, and I 
think he is one of the most outstanding examiners we have ever had 
at the Federal Trade Commission. He was appointed as a hearing 
examiner on December 15, 1958. We also have Mr. Edward L. Creel, 
a member of the Commission’s staff, appointed on June 3, 1959. 

To summarize, the Commission at present has 14 hearing examiners. 
Of these, four were examiners before or at the time the program for 
examiners was initiated in 1946, seven are transfers, one is a rein- 
statement, and two are appointments from the general register. 

In the years since 1946, the Commission has appointed only three 
examiners from the general register. They are Messrs. Collate. 
Creel, and Johnson. Of these, both Mr. Creel and Mr. Callaway 
were longtime Commission employees who had acquired a specialized 
knowledge of the workings of the agency. Of course, the transfers 
and reinstatement involved persons previously employed as hearing 
examiners under the hearing examiner program. 

It is my understanding that other commissions and boards have 
sought and have obtained from the Civil Service Commission a certi- 
fication of eligibles on the basis of selectivity and specialized know- 
ledge of the work of these agencies. The Federal Trade Commis- 
sion has not asked the Civil Service Commission for any such selective 
certification of eligibles. The policy of the Commission over the 
years has been to try to obtain hearing examiners of broad general 
experience. This does not exclude examiners with a specialized 
background, but such is not essential to this agency. The Commis- 
sion’s selection of examiners since 1946 has included some persons 
who previously served on the Commission’s staff, such as Mr. Creel 
and Mr. Callaway. These men came into the hearing examiner 
organization with invaluable background and training, but their ap- 

intments were not wholly on the basis of the special knowledge. 
They were appointed in their turn from the general register. 

Both Mr. Callaway and Mr. Creel were outstanding examiners. Mr. 
Creel still is today. When Mr. Callaway died, it was a grievous loss 
to the Federal Trade Commission. I think they would have been 
outstanding examiners wherever they had gone because of their in- 
nate judicial ability. 

At the Federal Trade Commission we value highly the experience 
and training of members of the staff who become hearing examiners. 
We also value the general experience which appointees from other 
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fields can bring to this agency. Accordingly, we have not requested 
selective certification and prefer to obtain hearing examiners from 
the general register. This has been and is at the present the policy of 
the Commission. 

Other regulatory agencies who use selective certification may not 
be in the same position as the Federal Trade Commission regarding 
the choice of hearing examiners. Such regulatory bodies are con- 
cerned generally with well-defined and specific industries or areas 
of commerce. For instance, the Interstate Commerce Commission 
regulates the activities of railroads and others in the transportation 
field. 

The Federal Communications Commission regulates the communi- 
cations industry. Other agencies regulate similarly limited fields, 
They may have some need for hearing examiners with specialized 
backgrounds. The Federal Trade Commission, on the other hand, 
administer statutes which are very broad in scope. Laws such as the 
Federal Trade Commission Act and the Clayton Act, as amended, in- 
clude practically the whole sweep of American business activity. 

Since the Commission’s responsibility covers such a broad area, we 
do not believe its requirements for hearing examiners should include 
specialized knowledge of particular segments or classifications of in- 
dustry. Generally speaking, we believe broad background and ex. 
perience will be more useful to a Federal Trade Commission examiner 
than specialized knowledge in some particular field. 

In conclusion, the Federal Trade Commission has not found any 
occasion to request selective certification for hearing examiners. In 
using the general register, we believe we have been successful in ob- 
taining highly capable and qualified hearing examiners suitable to 
the needs of the Commission. For the reasons I have given you, we 
plan to continue the selection of our examiners from the general 
register. 

Mr. Chairman, that concludes my statement, which represents what 
I might term the institutional viewpoint, the viewpoint of the Federal 
Trade Commission as a body. 

T have a slightly more liberal personal view on this. T am in full 
accord with this statement, but I would say that I am also in accord 
with the underlying objectives of the statements made by Mr. 
Baskette vesterday. I saw that statement in draft form. T author- 
ized him, in my capacity as chairman of the Administrative Law Sec- 
tion of the American Bar Association, to appear and represent the 
section and the association in the views he expressed, and I desire 
to associate myself on a personal basis with the views expressed by 
Mr. Baskette to you yesterday. 

IT have been in this administrative process now for some 12 years 
starting as a trial attorney at the Federal Trade Commission and 
moving successively to legal counsel, general counsel, and Chairman 
of the agency, and in 1953 and 1954 it was my privilege to serve as 
Chairman of the Hearing Examiners’ Committee of the President’s 
Conference on Administrative Procedure. That committee, Mr. 
Chairman, made a most exhaustive inquiry into the whole hearing 
examiner situation. The committee split, following this inquiry, on 
its recommendations, and this was one of the most controversial prob- 
lems before the President’s Conference. 
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The upshot was that the hearing examiner program was recom- 
mended to be left in the hands of the Civil Service Commission but 
suggestions were made for improvements in the hearing examiner 
program. 

My part of the committee recommended an independent office of 
administrative procedure which would administer the hearing exam- 
iner program. I have over the years remained convinced we were 
right, and I associate myself, speaking personally, with the views of the 
American Bar Association in this respect. 

I feel that the hearing examiner is the key to the administrative 
process. I do not see him as an independent judge because I think 
inevitably, if the process is to work, he has to follow the legal policies 
laid down by the agency as interpreted by the courts, so he cannot 
ever be an independent judge in the accepted sense of that term in 
the administrative process as we see it today, and as many of us 
hope will continue with improvements; but I do think that the hear- 
ing examiner should have a maximum measure of independence 
to ‘act as a judge within those limitations. 

I think there should be selected for those positions in government 
the most able people that the U.S. Government can recruit. They 
should come from all walks of legal life. They ought to be carefully 
examined for judicial temperament and other attributes of a judge. 
They ought to be the best qualified people that we can find, and they 
ought to have tenure and salary which will attract to that position 
the best qualified people that can be located. 

I do not think that these views are in any wise inconsistent with 
the thought that the heads of the agency must set the policy. I think 
within that policy the hearing examiner can operate as an independent 
judge. He can do the things which judges are doing increasingly 
in encouraging the speedy settlement of matters and conducting pre- 
hearing conference es, and in using many other devices to make the 
administrative process more expeditious. He can do all these things 
within this framework and yet remain, I think, a largely independent 
judge. 

I think this is the most important problem facing the administrative 
process, and I would certainly agree, from my personal standpoint, 
and with the American Bar Association, that I see no real need for 
selective certification. 

I should like to point out that I think the Civil Service Commission 
since 1953 and 1954, when the President’s Conference studied this 
problem at length, has made a good faith effort to improve the hear- 
ing examiner situation in government. I think there are some very 
capable people engaged in the administration of that program. 

I know that Chairman Jones has been deeply concerned that the 
Government attract the best possible people into the hearing examiner 
program. I personally think he is one of the most outstanding people 
that has ever headed the Civil Service Commission, and certainly the 
most understanding that I have known in connection with this hearing 
examiner program—but with all that I still maintain that even though 
progress has been made, even though Mr. Jones and the capable people 
who administer the hearing examiner program have done the very best 
they can within the f -amework of their assignment, that eventually 
the problem must be resolved by the Congress in setting up an inde- 
pendent office of administrative procedure. 
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I hope that office, if it is set wp to recruit hearing examiners, will 
also do another necessary job that I think should be « done, and that is 
to engage in continuing studies of the w hole administrative process 
and suggest ways in which the agencies can improve themselves, 

The administrative process, Mr. Chairman, will not forever endure 
unless it has ability to improve itself and unless it maintains the flexi- 
bility and desire to improve which I think is inherent in the adminis- 
trative process and must be so. 

Thank you. 

Mr. Brooxs. Mr. Chairman, I think you have delivered a very 
splendid statement in behalf of the Federal Trade Commission as well 
as in your own behalf. I think it is very helpful and I am delighted 
that you have come back this morning and taken the time out to be 
with us. Your statement is very helpful and it reflects broadly the 
entire position of those people who feel that the selective certific ‘ation 
system is not essential. It is not a horrible crime, as I understand you, 
but you feel in your experience as a chairman and in your experience in 
administrative law, and as one who is an authori ity in that field, that it 
is not essential in order to get competent trial examiners. 

Mr. Kintner. I donot think so, Mr. Chairman. 

Mr. Brooxs. Your examples were of a couple examiners, several of 
your best examiners whom you feel are best qualified, who prior to 
their service as trial examiners in your agency had never been inside 
the agency. 

Mr. Kinrner. That is correct. Most of our additions have been 
recruited from other agencies and have not been engaged in our type 
of work. They are the experts that the other agencies had recruited. 

We find it takes some time for the examiner to learn our field of law 
and become expert in it. I would assume this -would be true of any 
agency. 

I would assume that a new judge appointed to the bench must have 
some months before he becomes really effective as a judge. 

I know that as I went into each of the jobs I have had in Govern- 
ment there was a shakedown period. 

Mr. Brooks. Mr. Rayburn, you know, said he has been here since 
1912 and he is still learning, so I would think that even trial exam- 
iners occasionally do learn something new as they put in additional 
years in the service. 

Mr. Kintner. I suppose a few become ossified just as some of the 
rest of us do, but I think the great majority retain that flexibility 
which characterizes a good lawyer—certainly the ability to learn, as 
you so well recognize. 

Mr. Brooks. In short, then, the problem of training and getting to 
know a given agency has not proved to be a problem in your agency 
at all? 

Mr. Krntner. No, although in all candor I mention that the state- 
ment which represents the views of the five Commissioners points out 
that this may not necessarily be so with other agencies. We did not 
want to be in the position of judging the needs of other agencies. 

Mr. Brooks. I could see that in your statement. 

Mr. Krytwer. Personally, I think the need for specialization is 
highly overrated. This is my personal view. 
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Mr. Brooks. I recall that the statement in the Administrative Law 
Bulletin, the agency of which you were chairman, was pretty much 
in line with the one you worked up last year, though I thought you 
refined it somewhat. That paragraph on the selective certification 
is something I would like to put in the record. 

In the midyear report of this committee attention was called to the problems 
which have arisen because of the approval by the Civil Service Commission of 
a system of selective certification of hearing examiners. The net effect of the 
system has been to permit those agencies which have entered into selective cer- 
tification agreements with the Civil Service Commission in effect to handpick 
and choose persons appointed to the position of hearing examiner. With few 
exceptions the selective certification agreements are so rigid as to make it prac- 
tically impossible for persons outside the agencies to acquire the particular 
qualifications that make them eligible for appointment. 

Then this goes on to the problem of the Rif’d employees, which I 
believe in recognition of your appreciation of Mr. Jones’ hard work, 
they have already taken care of. I think they made some adjust- 
ments in their regulations. 

Mr. Kintner. Yes, sir. 

Mr. Brooks. Constructive changes. 

Mr. Kinrner. Mr. Jones is one of the best friends the Government 
lawyer ever had as head of the Civil Service Commission. He is also 
one of the strongest supporters of a career service that I have ever 
known in a position of authority in this Government, so that I respect 
him highly, but I still adhere to those views you have just read. 

I think that the evils are inherent in the present system no matter 
how well it is operated or how outstanding the people who are 
operating it. 

Mr. Watiuauser. I certainly want to congratulate Mr. Kintner on 
a very forthwright statement. It leaves little opportunity for any 
questioning. 

I was interested, however, in your statement that adequate salaries 
should be paid to the he aring examiners, or a least 1 think you said 
that. 

Mr. Kintner. The Federal Trade Commission has expressed its ap- 
proval to the Congress of legislation which would grant the hearing 
examiners GS-18 salaries. 

Mr. WauiuaAvser. That is what I was interested in hearing. This 
legislation has been introduced, and in my opinion unfortunately will 
not be before the present Congress. I am glad to hear you say you 
support this legislation. I hope it will be enacted in the next 
Congress. 

Mr. Kintner. We in the President’s Conference, my half of the 
hearing examiner committee, sought to insure more careful consid- 
eration of upgrading of salaries of hearing examiners. In fact, the 
whole committee was of the opinion that salaries should be upgraded. 

I think largely as a result of our disclosures the Civil Service Com- 
mission made a study and cut down some of the multiple grades that 
existed among hearing examiner's. This has been advantageous to the 
agencies. I think it has been advant: ageous to the whole program, the 
eee hearing examiner program. 

I don’t know whether there ought to be one grade of hearing ex- 
aminers or two grades of hearing examiners in the Federal Govern- 
ment. All I know is that there is only one grade of justice in my book, 
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and I know further, from my experience in Government, that to 
get the best qualified person you must pay. Youcan take part of your 
pay and still have the satisfaction of doing a job for the public, but 
you should not take an inordinately large amount of your pay in 
terms of that satisfaction. There has to be a basic salary attached to 
it in order for a man and his family to live and in order to attract the 
best qualified people, whether it is in this area or in other areas. This 
Government needs the best brains, the most judicious temperament it 
can find in conducting the public’s interest. Of that I am convinced, 

Mr. Brooks. Mrs. Weis? 

Mrs. Wets. I too would like to congratulate Mr. Kintner on a very 
fine statement. ‘ 

In the examinations for this general register versus the selective 
certification system, do you require the same high standards? Do 
they go through this same period of investigation and rather com- 
plicated procedure that Mr. Jones described yesterday ? 

Mr. Kintner. Yes, they do. Frankly, I think part of the trouble 
today is that that register is out of date. I am sure the Civil Service 
Commission would be the first to admit that it is out of date. 

Probably some people who have been rated years ago, who are pretty 
near the top, are perhaps too old to bring into Government today. 

Mrs. Weis. So the technique you use is to select your examiners 
from a general list, taking one of the top three? 

Mr. Krntrner. Quite frankly, because I think it is generally re- 
garded that the Federal Trade Commission is an excellent place for 
examiners to work. Due to the climate that we have there, if I may 
put it bluntly, we are able to rob the other agencies of some of their 
best examiners. 

Mrs. Weis. So it is possible for you to do that without going 
through civil service, then. You can recruit them from the other 
agencies ? 

Mr. Kintner. We take them by transfer in many instances. Of 
course, we use the register, too. I think we have used it three times 
in recent years. 

Mrs. Wets. Yes, that doesn’t seem too many. 

Mr. Brooks. I think that was an interesting point, that the general 
register itself, Mr. Kintner, at some time had a large number of people 
who are not actively interested in becoming trial examiners for one 
reason or another, and that might be something we would want to 
bring to the attention of Mr. Jones. Perhaps it has been brought to 
his attention before. 

In other words, bring it up to date so it is a live list of people ac- 
tively qualified as of now and willing to do the job now. 

Mr. Kintner. Yes. It was my view that if an office of administra- 
tive procedure were set up to select hearing examiners that the agen- 
cies ought to be able to select, once a register was established, anybody 
on that register, and if they saw a person with particular qualifica- 
tions in their field that they ought to be able to select that person and 
hire him to serve the agency. 

Mr. Brooxs. Because of the general knowledge of the man’s quali- 
fications and not because of specialized restrictive qualifying exami- 
nations ? 
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Mr. Kintner. To get on the register, if you have a proper selection 
system, he will have that basic general knowledge. 
“Then if the agency wants to select anyone on that register because 
of additional specialized qualifications, I would see no objection. I 
think that would be in the public interest. But I think you need to 
get a select register of highly qualified people and then let the agen- 
cies, if they are seeking someone with specialized experience, look the 
register over and pick anybody on the register. This, to me, makes 
sense, but I must. confess it is a recommendation that is now 7 years 
old and a recommendation of only half of a committee at the time it 
was made. 

Mr. Brooks. Mr. Commissioner, we certainly appreciate your com- 
ing down, and we are pleased to have had your associates. 

Mr. Kinrner. Thank you, Mr. Chairman. 

Mr. Brooks. We would like to call Commissioner Howard Freas, 
of the Interstate Commerce Commission. 

Mr. Freas and his associate, the Honorable John Winchell, were 


here yesterday and we did not get tothem. We are delighted to have 
you, Commissioner. 


STATEMENT OF HOWARD G. FREAS, MEMBER, INTERSTATE COM- 


MERCE COMMISSION; ACCOMPANIED BY JOHN H. WINCHELL, 
CHAIRMAN 


Mr. Freas. Our Chairman, Mr. Winchell, is here this morning, and 
and so, also, are a number of members of our staff. With your per- 
mission I may call on one or more as the occasion requires. 

My name is Howard Freas. I am a member of the Interstate Com- 
merce Commission and have been since 1953. I have a short state- 
ment which I would like to present in behalf of the Commission. 

In response to your invitation, I am appearing today to testify on 
the Commission’s behalf in connection with the selective certification 
method of appointing hearing examiners. 

At the outset I would like to say that the hearing examiner function 
is of prime importance in the administration of Interstate Commerce 
Commission responsibilities. This is evidenced by the fact that out 
of a total of 402 hearing examiners, 111 are employed by the Commis- 
sion. Moreover, it: was the Interstate Commerce Commission which 
pioneered in the use of examiners, as well as in the use of an examiner’s 
report. 

Beginning in 1916, examiners for the Interstate Commerce Commis- 
sion were appointed through the processes of civil service. Before 
an examiner was permitted to conduct a hearing he was required to 
have substantial transportation background and ‘training. He began 
by hearing the less important cases under the tutel: age of a veteran ex- 
aminer. A highly efficient examiner corps was thereby developed and 
maintained. It gained the respect and support of those who practiced 
before the Commission. In this connection, Solicitor General John 
E. Benton, a veteran representative of the National Association of 
Railroad and Public Utilities Commissioners, at a hearing before the 
Senate Judiciary Committee in 1941, stated: 


In no respect has the Interstate Commerce Commission been more strikingly 
successful than with respect to its examiners and its hearing procedure. 
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When qualification standards for hearing examiners were under 
consideration following enactment of the Administrative Procedure 
Act in 1946, some people were of the view that a man of long general 
legal training and experience could, by virtue of that fact alone, i im- 
mediately qualify y to conduct hearings on behalf of the Interstate C om- 
merce Commission. Unfortunately, that view is still adhered to in 
some quarters. We believe that such a position ignores the realities 
of the situation. 

It is hardly necessary for me to point out to this subcommittee that 
the work of the Interstate Commerce Commission is of a highly tech- 
nical nature. Competent and expeditious handling of the matters 
coming before us demands a thorough knowledge of the field of sur- 
face transportation. These matters include extremely complicated 

rate problems, highly complex financial transactions, and many dif- 
ficult questions involving operating rights. Also important in formal 
proceedings is a knowledge of tr: ansportation accounting principles 
and methods, as well as a familiar ity with railroad and motor carrier 
safety problems. In the handling of rate matters, for example, it 
takes time for a man merely to become accustomed to the voc abulary 
of the trade. Background of the history of rate structure develop- 
ment, of prior rate ‘litigation, and of the competitive controversies 
between industries, communities, and carriers, is essential to the con- 
duct of a hearing in a rate case. Consider, for instance, proceedings 
involving rates from this country’s large grain- producing areas. Pre- 
sented here for consideration and resolution are many complicated 
issues regarding the relationship between various producing points, 
between markets, and between various modes of transportation. Upon 
the soundness of these conclusions depend not only the well-being 
of the carriers, but also the economy of wide territories. Such mat- 
ters call for informed judgment based on experience. Without such 
knowledge and background, a person presiding over a hearing of this 
nature would be at a great disadvantage, and would be of questionable 
usefulness. Moreover, ruling on the admissibility of evidence and 
other questions involving unfamiliar subject matter and precedents 
would unduly expand an alre: dy costly record. 

An examiner conducting a hearing in a strange field would require 
more time to analyze the record, formulate his conclusions, and write 
his report. Delays occasioned by the lack of training, and experience 
on the part of a hearing examiner would have a detrimental effect: on 
the progress that has been made by the Commission in reducing the 
average time consumed in disposing of cases. This is an area, as 
you may know, in which there is an ever-increasing demand from 
various congressional committees that Government. operations not 
only be conducted economically, but that there be a speeding up of 
decisional processes. 

More importantly, however, than even the time or the cost involved 
is the quality of the immediate decision expected from the hearing 
examiner. If his report is to be of any real value in the administra- 
tive proc ess, it must contain more than a correct recitation of bare 
facts. It must also embody a well-reasoned analysis of all the tech- 
nical aspects of the case and sound conclusions based thereon, in ac- 
cordance with the specific provisions of law applicable, and the na- 
tional transportation policy declared by the Congress. This certainly 
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cannot be done satisfactorily without some prior experience in the field 
of transportation. 

When section 11 of the Administrative Procedure Act became ef- 
fective in 1947, the number of hearing examiners appointed to the 
Commission was adequate. It was not until several years later that 
new appointments in substantial number became necessary. At that 
time, we urged the Civil Service Commission to establish some method 
of selective certification. On May 25, 1955, we were advised that the 
Civil Service Commission would— 
issue certificates of eligibles whose specialized experience includes at least 1 
year of experience in the field of transportation. 

We believe, however, that more than 1 year of transportation experi- 
ence should be required, and feel that such a requirement is reasonable 
considering that practice before the Commission is almost entirely 
confined to specialists with many years of experience in transportation. 

While section 11 of the Administrative Procedure Act is silent on 
the matter of specialization in the selection of hearing examiners, 
the legislative history of that section shows that, “examiners may be 
permitted to specialize and be assigned mainly to cases for which 
they have so qualified” Legislative History, Administrative Procedure 
Act, 79th Congress, 2d session, Senate Document 248, page 280. Thus 
it seems clear that specialization in the selection and assignment of 
hearing examiners was contemplated. Moreover, the “need for spe- 
cialization” among hearing examiners was recognized in Ramspeck v. 
Trial Examiners Conf., 345 U.S. 128, 134. As I have indicated, the 
Commission agrees that specialization is necessary. In fact, we have 
found that it is so vital to the quality of our work that we have con- 
tinued our past practice of specialization within the Commission and, 
to the extent possible, have assigned examiners on a selective basis to 
our three proceedings bureaus. 

Under selective certification, several newly appointed hearing ex- 
aminers have been able to assume responsible assignments immedi- 
ately. For example, one examiner had had experience in transporta- 
tion regulation since 1924 on local, State, and Federal levels. Another 
examiner had been engaged in extensive private practice in the trans- 
portation field, and had subsequently held responsible positions in two 
different Federal agencies. In two other instances, examiners had 
been with State regulatory commissions, one of whom had been a mem- 
ber of a State regulatory commission for 10 years. Still another had 
for several years been with another Federal agency having transpor- 
tation regulatory jurisdiction. 

The Interstate Commerce Commission, and other regulatory agen- 
cies, are generally regarded as experts in their respective fields. ‘This 
is one of the very purposes for which these agencies were established 
in the public interest. They differ and should be distinguished from 
courts of law. These agencies were specifically set up by the Congress 
to implement the economic regulation of industries affected by the 
public interest, with functions largely quasi-legislative. The courts 
themselves have consistently indicated that judicial review of admin- 
istrative decisions is limited, and that it is not their function to substi- 
tute their judgment on the merits for that of the regulatory agencies. 

In view of the very important role played by hearing examiners in 
the discharge of the highly technical responsibilities of such agencies, 
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we would be opposed to any proposal to relax or eliminate the present 
system of selective certification. A proposal of this type w ould tend 
to destroy the concept of agency “expertise,” and w yould, in our opin- 
ion, be contrary to the public interest. 

We therefore urge that substantial experience requirements as a 
prerequisite for the appointment of hearing examiners be contimued, 
Only in this way will the public interest, which is paramount in 
matters of this type, be served. 

Mr. Chairman, and members of the subcommittee, we appreciate 
this opportunity to appear today and express our views on this sub- 
ject. If there are any questions, I shall be happy to try to answer 
them. 

Mr. Chairman, that concludes my prepared statement. I would 
like to make just a few brief comments regarding some of the state- 
ments made here yesterday, after which I shall be most happy to try to 
answer any questions that the committee may have. 

Apparently, it is generally conceded that the work of hearing 
examiners is very important and should be performed by the most 
competent pe ople : available, but it is on the means involved in securing 
competent examiners that these differences of opinion arise. It was 
argued here yesterday, and I quote: 


A lawyer by training is equipped to practice in any field of law. 


We submit that the very reason for the creation of the Interstate 
Commerce Commission and comparable agencies was that there might 
be available a body especially equipped ‘by training and experience 
expertly to perform these special functions entrusted to them. 

I would like to refer in that regard to the final report of the Attorney 
General’s Committee, which is contained in Senate Document 8, 77th 
Congress, Ist session. After pointing out the necessity for a large 
staff in a number of these agencies, the many duties which the agencies 
are called upon to perform, and the necessity of harmonizing its 

affirmative responsibilities for results with its equally important duty 
of deciding correctly as between the parties in each particular case, 
and after commenting on the practical skill that is required to perform 
that matter properly, the committee said : 

It becomes obvious at once that the major work of the heads of any agency is 
normally supervision and direction. They cannot themselves be specialists in all 
phases of the work. But specialists must be immediately available to them. 

That same committee, commenting further upon the efficient con- 
duct of the work of hearing examiners and the fact that they do 
specialize in work of certain of these agencies, added: 


Specialization is one of the fundamentals of the administrative process. 


Counsel and many of the witnesses that appear before our hearing 
examiners are experts in the field of transportation. A proper resolu- 
tion of the complex problems that these litigants present calls for more 
than a bare legal training. The importance that the Commission 
attaches to a proper training for its hearing examiners and its staff 
generally is indicated by its practice over the years of conducting 
training courses within its own organization. Without having at- 
tempted to run down all of them, to my own knowledge we have had 
some six or eight courses dealing not with questions of law primarily 
or in large measures, but with matters pertaining to our work in the 
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field of suspensions and investigations, with the determination of costs, 
with economics generally, and with the broad field of transportation. 

Those courses in the main are not set up exclusively for hearing 
examiners. Hearing examiners are encouraged to participate in them 
and do so voluntarily. In every case those courses have been attended 
in substantial numbers by our hearing examiners in order that they 
might make themselves more proficient in that kind of work. 

personally have a lot of difficulty in comprehending the argu- 
ment for inexperience in work that is as technical as the work our 
Commission performs. 

It was contended also yesterday that the present system confines 
the examiner field to agency employees. In the past 5 years the 
Interstate Commerce Commission has hired 48 hearing examiners. 
Of this number, 25 came from outside the Interstate Commerce Com- 
mission, although 4 of that number had previous experience with the 
Commission. ‘Twenty-three came by appointment of eligibles on 
the ICC rolls. 

It has been said also that selective certification was not necessary 
and that this was evidenced by the apparently successful borrowing 
of examiners by the various agencies. It was implied, as I followed 
the testimony yesterday, that ‘unrestricted interchange was desirable 
and contemplated. 

The Attorney General’s Committee commented on this subject. 
I would like again to refer to the final report to which I previously 

made reference. It was stated that each hearing commissioner should 
be attached to a particular agency whose cases he is to hear and decide, 
but it should not be necessary that under all circumstances he devote 
his entire energies to that agency. Rather, insofar as the several 
agencies desire and request it, there should be permitted an inter- 
change of hearing commissioners among the agencies. 

Then they gave some examples. They referred particularly to 
the Commodity Exchange Act, which would probably not require 
the full time of a hearing examiner, and pointed out that it would 
be economical and practical to have hearing examiners that were 
otherwise qualified to lend to that agency on a part-time basis. They 
also pointed out that cases rising under both the National Labor 
Relations Act and violation cases under the Walsh-Healey Act or 
cases of misconduct coming before both the Bureau of Marine Inspec- 
tion and Navigation and Civil Aeronautics Board might well be 
instances in which examiners from one area would be qualified to 
serve in the other one. 

They added that interchange of this nature is desirable because 
it would reduce use of temporary hearing officers, it would save 
expense, it would provide some variety for hearing examiners and 
provide fresh points of view for the agencies. But nothing is in 
there to suggest that there should be an unrestricted interchange. 

Insofar as the Interstate Commerce Commission is concer ned, I 
should like to point out we have never borrowed a hearing examiner 
from any of the other agencies. A reason why we have not borrowed 
them is that because our particular work requires an expertise that we 
would not be likely to find in such borrowed examiners. But, on the 
other hand, we have lent. examiners to other agencies under circum- 
stances which directly refute the arguments to which I refer. 
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The examiners that have been borrowed from us by the other 
agencies were borrowed because those agencies were conironted with 
situations requiring the particular expertise which our examiners 
possessed. 

Mr. Chairman, I shall be happy to undertake to answer any ques- 
tions the committee may have. 

Mr. Brooxs. Mr. Commissioner, I appreciate your statement and 
while you have covered generally most of the questions we had, I 
would like to pinpoint a couple, if we might, sir. 

Mr. Freas. Very well. 

Mr. Brooxs. As I understand it, the agency’s main objection to 
using the general register is that it takes an examiner without this 
specialized experience a considerable length of time to become familiar 
with the detail in the agency’s work. 

Mr. Freas. That is one objection. It takes time, which involves 
expense and which casts on the parties an additional burden that comes 
from any delay. The other point is that an examiner without this 
background in the conditions obtaining in the various industries— 
I might parenthetically say these industries are highly competitive— 
and without the background as to the intent and the need for the var- 
ious statutes that we administer, as to the economic conditions, as to 
the rate structures, and so forth, I say an examiner without that kind 
of background will not only take a much longer time to come to a 
conclusion, but I think it goes without saying that his conclusion can- 
not possibly be as sound as it would be if it were the conclusion of a 
man with equal ability otherwise but with that background. 

Mr. Brooxs. How long, generally, does it take for an examiner to 
become sufficiently familiar with the work of the ICC so that he can 
carry his share of the work efficiently ¢ 

Mr. Freas. That isa very difficult question to answer. 

Mr. Brooxs. I mean intime. Is ita year,6 months ! 

Mr. Freas. Instead of the 1-year requirement we now have for 
experience, we think it should be at least 3. 

Mr. Brooxs. Three years to qualify and learn the terminology ? 

Mr. Freas. That is what we think would be desirable. 

Mr. Brooxs. What I am trying to find out is: How long do you 
think it takes a man from the general register, with a fairly compre- 
hensible legal and quasi-judicial baekground, to become familiar 
enough with the ICC terminology and regulations and rules and laws, 
et cetera, to adequately handle the normal type of hearing! This 
isa matter oftime. This will be in months or years. 

Mr. Freas. I would say, without hestitation, that in order to do 
work comparable to that of our best qualified examiners, no man could 
be expected to do that in less than 3 years. However, the 1-year re- 
quirement certainly is a big help. 

If I may be pardoned for using a personal illustration, I myself have 
been a hearing examiner for the California Public Utilities Commis- 
sion, whose work is comparable to that of the Interstate Commerce 
Commission, from 1933 on until shortly before I came to the Inter- 
state Commerce Commission in 1953. So I had quite a bit of experi- 
ence in this particular line. 

I have been in transportation work all my life. I certainly recog- 
nize my shortcomings and inefficiencies. IT say it is a work in which 
one never gets to the point where more will not help, but we have to 
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be reasonable about it. I would say that 1 year should be an absolute 
minimum. 

Mr. Brooxs. Did the ICC use the general register prior to entering 
into this agreement with the Civil Service Commission 4 

Mr. Freas. No, it did not. 

Mr. Brooxs. How did they operate then ¢ 

Mr. Freas. From the time that it had hearing examiners and they 
were provided for—that is, adequate help was provided for in the 
original act in 1887—there were further provisions referring spe- 
cifically to hearing examiners at a later date. But originally the 
hearing examiners, as I am told, were selected just the same as any 
other employees were. 

From 1916 on they were selected under the civil service process. 
After the Administrative Procedure Act i in 1946, as L believe I indi- 
cated, we had no need for additional examiners for quite a few years, 
but when the time came that we began to need them, we requested 
the Civil Service Commission for this selective register r, and it wa 
then established. We have been operating under it since that time. 

Mr. Brooxs. How would you compare the results under that system 
with those obtained under the selective certification which you are 
now using # 

Mr. Freas. You mean under the prior system in which the Com- 
mission just selected its own people? 

Mr. Brooxs. That is right. 

Mr. Freas. That goes back to a time long before my experience 
with the Commission. I do not know that I could give you any direct 
answer. 

However, I have known a lot of the examiners who were on this 
Commission before—and some still are on—for many years. I would 
say the Commission at that time was very careful to see that before 
any man was assigned to hearing examiner work that he had this 
background of w hich I speak. 

Mr. Brooxs. You think in a sense the system was operating the 
same ¢ 

Mr. Freas. Yes. 

Mr. Brooxs. And you would assume the results were about the 
same ¢ 

Mr. Freas. I think, based on what I have observed, that at that 
time when the Commission had full discretion in selecting its em- 
ployees that it was a little more strict in its requirement as to experi- 
ence and background than it is able to be now. 

Mr. Brooks. The argument has been advanced that the examiner 
functions basically the same as a judge, who is not required to have 
specialized experience. Do you agree with that view or do you dif- 
ferentiate between a judge and a hearing examiner? 

Mr. Freas. Yes, I think there are a number of differences that must 
be made. In the first place, the decisions of our examiners become 
final only in those cases in which there are no exceptions filed. To 
that extent they are different from the decisions of a judge, which 
become final as far as his court is concerned in every instance 

In addition to that, again as I suggested in my prepared statement, 
the very reason. why these agencies were established. was that there 
might be an expert body to handle this kind of case. It was in recog- 
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nition of the fact that the average court did not have that expertise 
that the regulatory bodies were set up. It was partly to bring about 
uniformity and partly because that kind of experience and judgment 
based on that experience and knowledge and training was a necessity 
in this field. ; 

Mr. Brooks. From your statement as to the examiners you have 
employed who were not associated with the ICC, I take it you feel 
your agreement with the Civil Service Commission is broad enough 
to enable someone who has not been with the ICC previously to 
qualify as an examiner in your agency. 

Mr. Freas. Oh, yes. A man can acquire the experience that. is 
asked for in the special certification system from working for our 
agency, from working for another agency if it deals with transporta- 
tion problems, from working for a carrier, from working for a shipper, 
from being a counsel for any litigant in a proceeding. It is not nee- 
essary that they work for our agency. 

Mr. Brooks. If the selective certification agreement were used to 
enable an agency to pick its examiners from within its own ranks, 
would you think that would be improper and in violation of the intent 
and the purposes of the Administrative Procedure Act? 

Mr. Freas. To the extent that there might be available at the time 
other people who were equally qualified, I would say “Yes,” but I think 
the first duty of our agency is to try to find the most competent people 
it can find to help discharge its dtuies. 

I certainly do not think that this method should be used in order 
to confine the selection to people who have worked for the agency. 
Rather, as I say, the objective should be to get the most competent 
people available anywhere, and that has been our objective. 

Mr. Brooks. Is there any question of politics entering into the 
selective appointments? 

Mr. Freas. None whatsoever. 

Mr. Brooks. The Civil Service Commission tells us there has been 
a considerable amount of interagency borrowing of hearing exam- 
iners. I believe it was 64. I understand that that has worked out 
satisfactorily. It seems to be contrary to the principle of the selective 
certification. I wondered if you had any experience with borrowing 
examiners and if it had been satisfactory. 

Mr. Freas. As I have pointed out, I do not doubt. it would be satis- 
factory when it is confined to those agencies which have work of a 
comparable nature, but that certainly does not apply in our case. I 
mentioned that we have never had a single instance, so I am told— 
and certainly none has ever come to my attention—of borrowing an 
examiner from any other agency for the reason that those examiners 
would not be likely to have the knowledge and the background needed, 
but on the contrary, we have lent to other agencies in situations where 
those agencies were confronted with a problem that was a little dif- 
ferent from what they ordinarily encountered, and that called for the 
particular training our people had. 

I might give you just one illustration. The Department of the 
Army some years ago was confronted with the determination of—I 
am not too familiar with the details and would like to ask our General 
Counsel to correct me if my impression is not correct—I believe it 


(tone oh oe Se Ee 


oo mm & fF. 


eo 32 co @e 


t 





der 
cy. 
ent 


the 


een 
am- 
out 
tive 
ying 


itis- 
of a 
Cg 
ld— 
y an 
ners 
ded, 
here 
dif- 
r the 


t the 
yf—I 
neral 
ve it 





APPOINTING HEARING EXAMINERS 57 


involved the determination of toll charges over a bridge which was 
under the control of the Army. 

Mr. Roserr GINNANE (General Counsel, ICC). It had to do with 
bridges over interstate streams. 

Mr. Freas. This was something foreign to that department. For 
that reason they were looking for examiners who had what they con- 
sidered to be the necessary background, and they turned to the Inter- 
state Commerce Commission because they knew that fell within the 
range of our work. 

Mr. Brooxs. I understand the Federal Trade Commission has 
never used selective certification and that they use the general register, 
as do a good many other agencies. Do you feel cases involving the 
ICC are more difficult than those of the Federal Trade Commission 
and the other agencies that use the examiners off the general] register ? 

Mr. Freas. I have had practically no experience involving the 
Federal Trade Commission, and I could hardly 

Mr. Brooks. Or these other agencies. 

Mr. Freas. I could hardly make a comparison as to whether or 
not one is more difficult than the other and support it with something 
concrete. From my general information, I would say that the need 
for this training and background I have been referring to in our 
agency was much more important than it was in the Federal Trade 
Commission. 

I would like to point out also that under the system we have now 
where an agency may request, and with the approval of the Civil 
Service Commission have this special register, it simply means if any 
agency has a need for that and the Civil Service Commission is agree- 
ithe, it may operate under that basis, but I know of no suggestion 
that has been made that an agency that does not feel any need for 
it should be forced to resort to that. 

Mr. Brooks. We have not heard any such suggestion. 

Mr. Freas. If the Federal Trade Commission sees no need for it in 
their organization, I see no quarrel in it, but that does not mean there 
is no need in our organization. 

Mr. Brooks. What would be the effect in your own operation if 
you reverted back to the use of the general register? 

Mr. Freas. I think there would be a very substantially greater 
delay in getting out our cases. There would be a greater expense 
entailed from the standpoint of the size of the record, from the 
standpoint of the time that had to be put on in order to come to an 
analysis and a conclusion of the facts, from the standpoint of the 
other personnel that would have to go over it and try to pick up the 
things that the man by reason of lack of experience and training had 
overlooked. In all, I would say it would result in a lesser efficiency in 
a large degree. 

Mr. Brooks. Mr. Commissioner, are you satisfied there is sufficient 
authority for selective certification agreements in spite of the fact 
that there is no reference in the act to this procedure? 

Mr. Freas. In my own opinion, I have no doubt in that respect. 
In listening to the testimony the other day I was just wondering if 
this practice were unlawful, why the people who felt that way and felt 
aggrieved by it did not take some steps to stop the Civil Service Com- 
mission from violating the law. 
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Mr. Brooxs. I could not answer that... I have no further q lestions, 
Mr. Commissioner. I wonder if Mrs. Weis has any questions of the 
Commissioner. 

Mrs. Wers. I would like to ask one specific question, Mr. Commis- 
sioner. Assuming that this special certification register no longer 
existed and you had to employ a new hearing examiner and you 
would go to the general list, are you able to go through that general 
list and select someone who has had the kind of background and 
training you need or must you take one, two, three off that general 
register? 

Mr. Freas. It is my understanding that we must select from the 
first three unless we conclude that for some reason not any one of 
those three is properly qualified. In that case we must set forth 
specifically what our objections are. 

Mrs. Weis. And dropdown to No, 4? 

Mr. Freas. Yes. 

Mrs. Wets. You have no power to go down that list and say that 
Mr. John Jones, who is No. 235, is just exactly the kind of man we 
need and reach down and get him, you must stick to the civil service 
regulations on your general register? ” 

Mr. Freas. That is right. We may not do that. I was interested 
in what, Chairman Kintner had to say about that. It seems to me if 
we are able to go down the entire list and select those who had the 
training we require, that would be the same in effect as what we have 
now. But I would see no great objection to it if we could do that. 
All we want is to get the trained people, 

Mrs. Weis. Thank you. 

Mr. Brooxs. Mr. Commissioner, we certainly appreciate your com- 
ing down. Chairman Winchell, we are honored to have had you. 

Mr. WincuHetu. Do you not think I made a good choice in asking 
Commissioner Freas to make this presentation ? 

Mr. Brooks. That was very fine, and we are pleased to have had 
you both. 

Mr. Freas. Thank you. 

Mr. Brooks. We regret to say Judge Boyd Leedom, who was here 
yesterday, Chairman of the National ‘Labor Relations Board, agreed 
cheer fully and happily to come back this morning until his staff re- 
minded him he was supposed to leave at 7:30 this morning and make 
a speech somewhere. We are honored to have Mr. Fanning, who has 
submitted a statement here. We have Mr. John Fanning, a member 
of the National Labor Relations Board. 

Mr. Fanning, if you would be seated, sir, we would be honored to 
hear from you. 

Mr. Fannina. The judge sends his apologies to the committee. 

Mr. Chairman, I am accompanied this morning by two of our 
division heads whom I would like to have with me at the table. They 
are Mr. Clarence Wright, our Director of Administration, and Mr. 
Daniel Matthews, our Director of Personnel. 
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STATEMENT OF JOHN H. FANNING, MEMBER, NATIONAL LABOR 
RELATIONS BOARD; ACCOMPANIED BY CLARENCE WRIGHT, 
DIRECTOR OF ADMINISTRATION; AND DANIEL MATTHEWS, 
DIRECTOR OF PERSONNEL 


Mr. Brooxs. We appreciate your coming down. Your statement is 
rather short, so if you like, you may read it and then we may have a 
few questions. 

Mr. Fannine. It might lay a basis for any questions that might be 
asked. For the benefit of the reporter, I would say I am John H. Fan- 
ning, member of the National Labor Relations Board. 

The National Labor Relations Board obtained approval of the Civil 
Service Commission on April 7, 1958, for the use of selective certifica- 
tion procedures in filling hearing examiner vacancies. Selective cer- 
tification in this instance means only that 1 year of specialized experi- 
ence in the general field of labor law is required out of the total 
experience background of the individual who may be certified as a 
hearing examiner candidate. 

The original request in 1958 and the continued use of selective cer- 
tification by the National Labor Relations Board have been, and are, 
based on the fact that the agency is facing an ever-growing caseload 
and that the need for fully trained hearing examiners is imperative 
to the continued effectiveness of the regulatory process. The Labor- 
Management Relations Act, as amended, is a complex statute covering 
a most delicate and vital area of human relations. Our experience 
has demonstrated that an attorney with general legal background or a 
specilized experience in another field of law, cannot become a fully 
effective NLRB hearing examiner within a year’s time. In the past 
2 years, in order to meet the increasing caseload, we have hired a num- 
ber of hearing examiners and find that men with specialized labor 
experience can quickly fulfill all requirements of the job. 

The average hearing examiner is expected to complete a mjnimum 
of nine intermediate reports in a 12-month period. In the past year, 
under the impact of more filings, our hearing examiners have averaged 
10 reports. 

This level of production must be maintained if the agency is to dis- 
charge its statutory responsibility. Selection of new examiners has 
been based on the premise that they have the specialized knowledge 
inthe field of labor Jaw and, because of it, will quickly attain the neces- 
sary production level. 

The Board is not certain that on a long-range basis it would wish 
to continue the use of selective certification. We recognize that there 
isa danger of inbreeding if hearing examiners were to be continuously 
and consistently taken from the ranks of NLRB employees but they 
are not. 

Given a period in which the Board obtains greater control of its 
caseload and, when the urgency of high production is lessened, we 
might well consider the use of the general register without any selec- 
tive certification. However, at this time, it is our considered opinion 
that selective certification is necessary to the efficient operation of our 
agency. 

That concludes my formal statement. I would be happy to try to 
answer any question the members of the committee may have. 

65675—61——5 
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Mr. Brooks. As I understand it, then, your main objection is that 
it takes an examiner without this specialized experience considerable 
time to acquire that knowledge. 

Mr. Fannine. In our experience with our agency it would be, | 
would say, 2 minimum of a year after he has been appointed and come 
on board. 

Mr. Brooxs. NLRB used the general register prior to entering into 
this agreement ? 

Mr. Fannine. That is right, sir. 

Mr. Brooxs. How would you compare the results when they did 
utilize the general register prior to this agreement? 5 

Mr. Fannrna. I was not on the Board at that time, so that I think 
I can best illustrate it by saying that since 1958 we have expanded 
the trial examiner force by about 20 hearing examiners and, despite 
that, we feel that because of the specialized training which we can 
require by using the selective certification process that they have been 
able to, as a whole, not only maintain the yearly quota that existed 
previously but even to expand it by 10 percent. 

I think our problem is probably peculiar and unique. I think our 
expansion in the caseload over the past 2 or 3 years has been in 
the category of almost 50 percent. From a caseload of maybe ten or 
eleven thousand proceedings a year, last year we had 21,000. The 
Board itself has put out almost 2,500 contested decisions last year, 
T think this is our particular problem, the problem that concerns us, 
that if we have to invest a year to train a man from the general reg- 
ister, we are not only not keeping up but falling back on this sudden 
surge of activity. 

Mr. Brooxs. The argument has been advanced that the examiner 
functions basically the same as a judge, who is not required to have 
that specialized exnerience. Do you agree with this view? 

Mr. Fannina. No, I do not. I might call to the committee’s at- 
tention the fact that I believe there is an increasing tendency, even in 
the judiciary, to specialization. I call the committee’s attention to the 
establishment of the Court of Military Appeals, to the existence of 
the domestic relations courts that we have, to the Tax Court, to the 
Court of Claims, I think all in the interest of expeditious processing 
of decisions by experts. 

Mr. Brooxs. How many examiners does the NLRB have now, sir! 

Mr. FANNING. Sixty-six. 

Mr. Brooxs. They hired 20 since 1958 ? 

Mr. Fanninc. Twenty-five in the last 2 years. 

Mr. Brooxs. How many of those who were appointed under the 
selective certification agreement had prior experience with NLRB. 
That is, of the 25. 

Mr. Fannino, I think I could phrase it differently by saying about 
one-third of those came from outside the agency. 

Mr. Brooxs. About two-thirds came from within the agency? 

Mr. Fannina. That is right. 

Mr. Brooxs: Do you think, then, your agreement is broad enough 
to enable at least one-third of them to qualify without having worked 
within the agency ? . 

Mr. Fannin@; ‘That is right, sir. 
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that Mr. Brooxs. Do you think that it is desirable to pick or to have a 

rable result which gives you two-thirds of the people from within your 
own agency as trial examiners ? 

be, I Mr. Fannine. I think it is desirable that we get, as the previous 


witness indicated, the best trained people available. If they happen 
to be from within the agency—as you know, of course, the Civil 
into Service Commission is the one who evaluates their qualifications; we 
| do not evaluate their qualifications except as we take them from a 

ualified list. I think the fact that some of them have acquired a 
y did considerable portion of their experience with the agency should not 

disqualify them from being considered for trial examiner positions 
think | withthe agency. 


come 


inded Mr. Brooxs. I notice in your statement you say that you recognize 
espite | the danger of inbreeding if hearing examiners were to be continuously 
e can | and consistently taken from the ranks of NLRB employees, but they 
» been are not. 
xisted Mr. Fannino. That is right, sir. 
Mr. Brooxs. One-third are not but two-thirds are / 

k our Mr. Fanninea. That is right, sir. 
en in Mr. Brooks. It seems like a pretty heavy percentage from within 
ten or the ranks. 

The Mr. Fanninca. I might add some of our most severe critics are from 
year, the two-thirds. It seems after they get into the status of hearing ex- 
ms us, | aminer, if they have any unhappiness or grievances with the agency, 
il reg- | they rapidly unburden their wid and are quite independent. 
udden Mr. Brooxs. You know that converts are the most devoted kind. 

This applies to a lot of fields. 
miner Do you feel there is any question of politics entering into these 
>have | glective appointments? 
| Mr. Fanninc. I have never seen any demonstrated, sir. I do not 

e’s at- | believe that there is. 
venin | Mr. Brooks. The Civil Service Commission told us of the inter- 


tothe | agency borrowing of examiners and its apparently satisfactory result. 


nee of | Howhas it worked out in your agency ? 

to the Mr. Fannina. I believe we have loaned two, or possibly three, of 
essing | our examiners to other agencies. In one case the individual had a 
: background in the work of the agency to which he was loaned. 
w, sit! | In the other case it was a special situation where no experience was 

needed. This happened before our sudden increase in caseload. 
In other words, more than 2 or 3 years ago that was. To my best 
knowledge, that is the only time it has happened. We have not 
ler the | borrowed from any other agency. We have accepted transfers from 
NLRB. | other agencies of men who were qualified hearing officers with that 
agency but who also had the specialized training to qualify with our 
x about agency, and when a vacancy occurred, they just asked for transfer 


4 and, being qualified they transferred to our agency. 

y* | Mr. Brooxs. What do you think would be the effect on your opera- 

tion if you reverted back to the use of the general register? That is, 

enough | with the exist ing examiners you have and if you chose new ones from 

work the general register ? . 

Mr. Fanninea. Under present limitations that exist, which have 

| been discussed by the previous witness, I would say it would be a dis- 
tinct slowing down of the proceedings of our agency. 
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Mr. Brooxs. The average examiner handles 10 or 11 proceedings in 
a year? 

Mr. Fannina. Yes, at the present time. 

Mr. Brooks. If they started out from scratch, you figure they would 
handle how many in a given year to start? 

Mr. Fanninc. The figure I have given you is an average, and it 
would depend on the individual. I could not give youa precise figure, 
sir, but I am convinced that if we had hired 25 men and women—we 
have women examiners also—if we had hired 25 from the general 
register in the last 2 years, our average production would have 
dropped. 

Mr. Brooks. Are you satisfied that there is sufficient authority under 
the Administrative Procedure Act for the selective certification 
procedure ? 

Mr. Fanninc. Yes; I have conducted no extensive research, but I 
am satisfied myself that it is a lawful activity. 

Mr. Brooks. Mrs. Weis, do you have any questions of the 
Commissioner ? 

Mrs. Wets. I have one question. Do you anticipate any lessening 
of this caseload in the foreseeable future ¢ 

Mr. Fannina. We have had no indication that it will. This began 
about 1956 and 1957 and it has been steadily increasing ever since, 
The likelihood is it is going to continue. You will recall a year ago 
there were further amendments to the Labor-Management Relations 
Act. Whenever you amend a statute already as c omplic ated as ours, it 
gets further complicated, there are more issues, there are more test 
eases. I think the thing is inevitably going higher. 

Mrs. Weis. Thank you. 

Mr. Brooks. Mr. Commissioner, we are certainly honored to have 
had you come down. We appreciate your courtesy and hope it did 
not cause any inconvenience. 

Mr. Fannine. Not all all. 

Mr. Brooks. Without objection, the committee will adjourn, sub- 
ject to the call of the Chair. 

(Whereupon, at 11:25 a.m., the subcommittee adjourned, subject 
to the call of the Chair.) 
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Civi. SERVICE COMMISSION, 


Washington, D.0., March 23, 1959. 
Hon. JacK Brooks, 


Chairman, General Government Activities Subcommittee of the Committee on 
Government Operations, House of Representatives, Washington, D.C. 

DeaR Mr. Brooks: Reference is made to your letter of January 27, 1959 and 
the meeting of February 25, 1959 with Mr. James E. Lanigan, associate general 
counsel, Committee on Government Operations; Mr. Ed Brooks of your subcom- 
mittee staff; and Messrs. Wilson M. Matthews and Donald J. Biglin of our staff, 
relative to the Commission’s administration of the appointment of hearing 
examiners. 

During the meeting it developed that your subcommittee is primarily inter- 
ested in the extent of the Commission’s use of selective certification procedures 
in certifying for hearing examiner appointments. Therefore, as agreed at the 
meeting, our answers to your questions 1 and 2 have taken a different form from 
that which is called for in your letter. Instead of furnishing information on 
individual appointments and the justification for each, we are furnishing a table 
which shows (1) the agencies with whom we have selective certification agree- 
ments, (2) the date of these agreements, (3) the selective factors which are used, 
and (4) the number of appointments which have been made under the agree- 
ments since 1954. 

The selective certification procedures for hearing examiners are in accord with 
general Commission policies applicable to all examinations for higher level po- 
sitions. Before any selective certification agreement is entered into, the agency 
must justify to the Commission that such procedures are essential to obtain 
proper performance by the examiner without the necessity of a long period of 
indoctrination in the subject matter with which the agency is concerned. 

The standards used in filling hearing examiner positions on a selective basis 
are the same as those set out for each grade level shown in Examining Circular 
17, as amended October 11, 1955 (copy enclosed), except that the selective re- 
quirements are used in lieu of what is commonly referred to as the general ad- 
ministrative law requirement found on the top of page 2 of this circular. This 
circular contains the same qualifications requirements originally set up in 1947 
and continued in each successive announcement. The selective requirements are 
generally in the field or fields of law with which the agency is concerned: The 
experience required for selective certification must have been obtained by the 
applicant within that period of his record considered as specialized experience 
within the definition of the examination announcement. 

The Commission, before approving an agency’s request for selective certifica- 
tion, carefully reviews it for conformance with the Commission’s policy. In a 
few instances agencies have requested requirements that we believed were too 
narrow or restrictive. In such instances the requests were disapproved and 
requirements established which, in our opinion, were justifiable and proper. 
Thus, persons appointed in the Interstate Commerce Commission, for example, 
where it is necessary that applicants’ specialized experience include at least 1 
year of experience in the field of transportation, can be persons whose experience 
may hav been obtained not only in the Interstate Commerce Commission, but in 
other Federal transportation agencies or State or local instrumentalities as well. 
Consequently, a lawyer who has never had experience in the Federal Govern- 
ment but who did obtain experience in practice before a State agency or at the 
local political subdivision level, or elsewhere in the field of the specialization, can 
be appointed at the Interstate Commerce Commission. 

In all hearing examiner cases the selective certification process is used by pro- 
ceeding downward frem the top of the register for the appropriate grade level 
until applicants are found who have the required experience background and are 
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available for appointment. These applicants are then certified to the agency jp 
register order. An applicant who is on certificate to one agency does not thereby 
lose opportunity for consideration by another agency should his name be within 
reach for the other position either on a straight “top of the register” or on q 
selective basis. This differs from the one-certificate-at-a-time system which we 
use for positions that are filled in larger numbers than are hearing examiners, 

Once a selective agreement has been approved, it must be applied to all hearing 
examiner actions in the agency including not only selections from the registers, 
but promotions, transfers and reinstatements as well, as long as there are per. 
sons available with the required specialized background. 

For your convenience, the following table shows, on a summary basis, the tota] 
appointment activity in hearing examiner positions since August 1954, the be 
ginning date of the present examination : 








Noncompeti-}| Selection in | Selections by 
Year tive 'actions| top ofthe selective 
register order | certification 





eet O003 20610 BAO Aik U2 ite Lee ee ad 7 0 0 
RO eS Se US ie i th Ua 2 sd adisiwess 2 3 3 
DEG satan Gh a hbo shane pnt 464d Ro wcgih dos Bk hn <ide kd ph badenes 1 16 14 
Ssh acaciaies is again Ielibestaheicdeancssdiiatibacininio msec ion 7 |} 39 5 
EE BL, Dc i critesi ak bends alge sided «-osoiaeeinainaiaeie ae 5 | 28 6 

TRE oss won 59905 bp Gc p ean pecdsuen ges semis nn sieses 22 86 48 





1 Reinstatement of persons who had previously been appointed from the hearing examiner register, trang. 
fers between agencies, and reappointment of retired hearing examiners. 


The above table does not include those appointments made by the Department 
of the Interior to positions of hearing examiner engaged in the conduct of hear- 
ings concerned with Indian Affairs. Likewise, it does not include those hearing 
examiners appointed by the Department of Health, Education, and Welfare to 
the Office of the Appeals Council for the purpose of conducting hearings in social 
security matters. Appointments in these circumstances were made in accord- 
ance with provisions contained in “riders” to the agencies’ Appropriations Acts, 

In answer to your question No. 3, information concerning examiners utilized 
by agencies temporarily insufficiently staffed is set out in the attachment B to 
this letter. 

In answer to your question No. 4, as Messrs, Lanigan and Brooks were in- 
formally advised, no formal legal opinion or ruling has been rendered dealing 
with the Commission’s authority to establish selective certification standards 
for hearing examiner positions. There is specific authority for this type of 
certification generally in the civil service regulations which stems from our 
authority under the Civil Service Act. Traditionally, this authority has been 
used by the Commission to fill positions having specialized requirements within 
a more general occupational field. Since the Administrative Procedure Act 
merely places the filling of hearing examiners under the Civil Service Act, we 
know of no reason why this regulatory authority cannot be applied to these 
positions. 

Should your subcommittee or your staff desire further information concern- 
ing our hearing examiner activity, we would be happy to furnish it. 

Sincerely yours, 
Rocer W. Jones, Chairman. 


SS —— 
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ATTACHMENT A 


65 


Information concerning. agreements for selectiwe certification to hearing 
examiner positions 


Agency affected 





Federal Power Com- 
mission. 
U.S. Coast Guard 


Federal Communica- 
tions Commission. 


Interstate Commerce 
Commission. 

Civil Aeronautics 
Board. 

Bureau of Land Man- 
agement, Department 
of the Interior. 

Department of Agricul- 
ture. 


Securities and Ex- 
change Commission. 
Federal Maritime 

Board.? 

Department of Health, 
Education, and Wel- 
fare, Appeals Council 
for Puerto Rico.’ 

National Labor Rela- 
tions Board. 


1The selective requirement must be found in an applicant’s qualifying specialized experience. 





| 


Date of agree- 
ment 


February 1951__. 
June 15, 1951_.-.- 





Aug. 11, 1952._-. 


May 23, 1955_..-) 
Dec. 16, 1955... - 
Aug. 9, 1956... -- 


Oct. 19, 1956_._.- 





| Mar, 7, 1957_--- 
Mar, 7, 1957._-..- 


Nov. 12, 1957_.-.| 








| Apr. 7, 1958__.-- 
| 


Selective requirements ! 


1 year of experience in the field of regulation 
of power. 

1 year of experience as a hearing officer in- 
volving cases in which licensed or certifi- 
cated personnel were charged with de- 
linqueney in the performance of their 
maritime duties. If persons could not be 
found under this selective requirement, 
persons with 1 year of experience in 
admiralty law or maritime law covering 
the interest of seamen or the shipping 


industry. Failing to find persons with 
either of these requirements, 1 year of 
experience as a hearing officer in Federal 


or State government, or as a judge or 
justice hearing civil cases. 


1 year of experience in the field of communi- 


cations with such experience having been 
acquired in (a) conducting of formal hear- 
ings or the preparation or presentation of 
cases requiring a high degree of technical 
communications knowledge and informa- 
tion, or (b) reviewing transcripts of records 
of hearings, reviewing proposed findings 
and conclusions, reviewing exceptions to 
decisions and proposed findings and con- 
clusions, and preparing decisions for the 
appropriate administrative body. 

1 year of experience in the field of trans- 

portation. 

year of experience in aviation trans- 

portation. 

1 year of experience in applying Federal 
or State laws relating to publically owned 
land and/or mineral resources. 

1 year of experience in enforcing, apply- 
ing, or administering marketing orders 
pertaining to agricultural commodities 
such as milk, fruits, and vegetables and 
other agricultural commodities, or food 
disposition regulations such as experience 
involving the control of commodity ex- 
changes, stockyards and similar matters. 

1 year of experience in the field of securi- 
ties and finance. 

1 year of experience in the field of trans- 
portation and shipping. 

Persons must possess a working knowledge 
of both English and Spanish, 


_ 


1 year of experience in the field of labor 
law. 








Number of 
original ap- 
pointments 
under agree- 
ment since 
August 1954 








The 


selective requirement agreed to between the agencies and the Civil Service Commission in each instance 
is 1 year of experience in the particular field of activity agreed upon by the Civil Service Commission, 
These requirements are applicable to all competitive and noncompetitive actions such as transfers, rein- 
statements, and promotions. 

§In these cases, the agreements have been used only for noncompetitive actions thus far. 
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ATTACHMENT B 


Information on loans of examiners to agencies insufficiently staffed 


Date of loan 


— | 


Sept. 9, 1954_- 
Oct. 22, 1954_ - 


Dec. 1, 1954____- 


Dec. 2, 1954 

Dec. 21, 1954 
Mar. 21, 1955 
Apr. 11, 1955 
Apr. 14, 1955 


Aug. 4, 1955 
Sept 1955 
Nov. 3, 1955 





Dec. 20, 1955 

Dec. 21, 1955 

Jan. 3, 1956 

Apr. 2, 1956 
Do 

Apr. 25, 1956 


June 26, 1956 
July 30, 1956 
July 31, 1956 
Aug. 9, 19°6 
Oct. 1, 1956 
Do 
Nov. 1, 1956 


Dec. 11, 1956_- 


Dec. 12, 19F6 
Jan. 24, 1957 
Feo. 21, 1957 


Feb. 26, 1957 

Mar. 20, 1957 

Mar. 21, 1957 

Apr. 18, 1957 
Do 

Apr. 19, 1957 


June 26, 1957 
June 27, 1957 
Do 
July 22, 1957 


Sept. 24 
Sept. 30, 1957 





Oct. 18, 1957 
Oct. 23, 1957 
Oct. 29, 1957 


Nov. 7, 1957 


Nov. 22, 1957 
Do 


Dec. 6, 1957 


Dec. 17, 1957 
Dec. 20, 1957 
Jan. 29, 1958 
Jan. 30; 1958 
Feb. 3, 1958 


May 29,1958. _- 
25, 1958__. 
July 7, 1958_ 


June 


July 31,1958 


Sept. 30, 1958 __ 


Do. 


Oct. 15, 1958_- 


Do 
Oct. 24, 1958 
Dec. 16, 1958 


Loaning agency 


Federal Power Commission _--- --| 
Alcohol and Tobacco Tax, T reasury - 


do a aie 
do anncasena 
Civil Service C omn ission- a ‘ 
Federer] Trade Commission - 
Federal Power Commission --. J 
do a - 
Civil Service C ommission 
Subversive Activities Control Board. 


Federel Power Commission- -_._----- 
Civil Service Commission 
National Labor Relations Board. 


aren, | Trade Commission -__-.----_- 
Civil Service Commission. __- Joe 
National Labor Relations Board. -__- 
do 2 puree c 

do bis Seat 
do awd 5 ie Lauieu 


‘ivil Service Commission. - ile 
N itional Labor Relations Board ____. 
Federa] Power Commission. ----- ‘ 

do. 
National Labor Relations Board __- 

do 
Federal 

sion. 

National Labor Relations Board__-____| 
Civil Service Commission 
National Labor Relations Beard 
Appeals Council, Department of | 

Health, Education, and Welfare. 
National Labor Relations Board. -.--- | 
Federal Maritime Board_-_-_-_- “a 
Nationel Labor Relations Board___--_-| 

..do elit gl iatsh Db Bisse 50 

do 
Federal] 
sion. 
do wise 
7. ational Labor Relations ‘Board. batts 
Civil Service Commission. ____- 4 
Nationre] Labor Relations Board 
do wih STU és J ase 
Federal Communications Comumis- | 
sion. | 
National Labor Relations Board_ _- 
Federal Trade Commission s 
Civil Aeronautics Board 


Communications Commis- 


Communications Commie~| 
| 


Federal Communications Commis- 
sion. 

National Labor Relations Board __-_--- 
do 


Federal Communications Commission_| 
National Labor Relations Board_-_..__- 
do_. 
do an 
Movjt.sidocsleup 
do : : 
Federal Communications Commission. 
National Labor Relations Board - --- 
Office of Alien Property, Department 
of Justice. 
National Labor Relations Board_----- 
do 
Office of Alien P roperty, 
of Justice 
National Labor Relations Board _---.-_- 
Atomic Energy Commission. -_--- -- 
Federal Trade Commission _. 
Office of Alien Property, Department 
of Justice. 


Department | 





| Japanese 


Borrowing agency 


———— 


Federal Deposit Insurance Corporation, 
Office of Director of Practice, Internal Rey. 
enue Service. 
Do. 
Do. 
Veterans’ Education Appeals Board, 
Bureau ofthe Mint. 
Federal Deposit Insurance Corporation, 
Do. 
Veterans’ Education Appeals Board. 
Internal Security Division, Department 9 
Justice. 
Federal Deposit Insurance Corporation, 
Veterans’ Education Appeals Board 
Japanese Claims Section, Department of 
Justice. 
Bureau of the Mint. 
Veterans’ Edvcation Appeals Board 
U.S. Patent Office 


| Securities and Exchange Commission. 


Do. 
Claims Section, Department of 
Justice. 
Veterans’ Education Appeals Board. 
Securities and Exchange Commission. 
Federal Reserve System. 
Federal Home Loan Bank Board. 
Securities and Exchange Commission 
Do. 
Atomic Energy Commission. 
Federal Reserve System. 
Veterans’ Education Appeals Board. 
Federel Reserve System 
Office of Education, De :partme nt of Health, 
Education, and Welfare. 
Securities and Exchange Commission. 
Do. 
Do. 
Post Office Dey 
Do. 
Atomic Energy Commission. 


vartment.; 


Do. 
Federal Reserve System. 
Veterans’ Edveation Appeals Board, 
Federel Reserve Svstem. 
Securities and Exchange Commission. 
Atomic Energy Commission. 


Securities and Exchange Commission. 
Atomic Energy Commission. 
Office of Special Assistant to the 
Atomic Energy Commission. 


President, 


Post Office Department. 

Do. 
Atomic Energy Commission. 
Federal Reserve System. 
Securities and Exchange Commission, 
Federal Reserve System. 
Post Office Department. 
Securities and Exchange Commission. 
Atomic Energy Commission. 
Securities and Exchange Commission. 
Office of Education, 
Education, and Welfare. 
Federal Reserve System. 
Securities and Exchange Commission. 
Office of Education, 

Education, and Welfare. 

Federal Reserve System. 

Do. 
Federal Home Loan Bank Board. 


Office of Education, Department of Health, 


Education, and Welfare. 


Department of Health, 


Department of Health, 
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Examining Circular EC-17 
Issued: October 21, 1947 
Amended: October 11, 1955 


No closing date 
The UNITED STATES CIVIL SERVICE COMMISSION, Washington, D. C. 


announces an examination for appointment to the position of 


Hearing Examiner 
$6,390 to $11,610 a year 


(Grades GS-11 through GS-15) 


Applications must be filed with the United States Civil Service Commission, Washing- 
ton 25, D.C. They will be accepted until further notice. 











Hearing Examiner positions in the Federal service provided by the Administrative Procedure Act (Public 
Law 404—79%h Congress) will be filled from this examination unless it is in the interest of the service to 
fill any position by the appointment of qualified persons through reinstatement, reassignment, transfer, or 
promotion. 


TENURE OF APPOINTMENTS 


Pursuant to the provisions of section 11 of the Administrative Procedure Act (Public Law 404, 79th Congress) , exam- 
iners shall be removable by the agency in which they are ore only for good cause established and determined by the 
United States Civil Service Commission after opportunity for hearing and upon the record thereof. 


LOCATION OF POSITIONS 


Positions in Washington, D. C., and throughout the United States will be filled from this examination. 


DESCRIPTION OF DUTIES 


In general, Hearing Examiners preside at formal hearings required by statute. They may be required to make recom: 
mended or initial decisions on the basis of the record. The normal duties and responsibilities of a Hearing Examiner are 
to: (1) administer oaths and affirmations; (2) issue subpenas authorized by law; (3) rule upon offers of proof and receive 
relevant evidence; (4) take or cause depositions to be taken whenever the ends of justice will be served thereby; (5) regu- 
Jate the course of the hearing; (6) hold conferences for the settlement or simplification of the issues by co} sent of the 
parties; (7) dispose of procedural requests or similar matters; (8) question witnesses, if necessary; (9) consider the facts 


in the record and arguments and contentions made, or questions involved; (10) recommend decisions o ake ir leci- 
> sion r make imiial deci 





sions on the basis of reliable, probative, and substantial evidence on the record; and (11) take any actions authorized by 
agency rule consistent with the provisions of the Administrative Procedure Act. Hearing Examiners may also be required 
to perform additional duties not inconsistent with their duties as Hearing Examiners : 
EXPERIENCE REQUIREMENTS 

All 


applicants must have had progressively responsible experience which has demonstrated conclusively their ability 

, 5 4 : ; 

to conduct hearings in a dignified, orderly, and impartial manner; determine credibility of witnesses; sift and analyze evi- 

dence; apply agency and court decisions; prepare clear and eoncise statements of fact, law, and order; and exercise sound 

judgment. The applicants must also show conclusively that they are persons of judicial temperament and poise. 
Applicants must have had as a minimum the length of experience specified in the table below 


EXPERIENCE REQUIREMENT TABLE 


Grade of Amount of Experience 

Position Total General Special 

GS-15 ( 6 

GS-14 t ‘ 
GS-13 ( 1 5 

GS-12 ( 2 4 

GS-11 3 3 

The general experience must have been progressively responsible experience obtained through lega) practice or tech- 


nical work performed in a field approvriate to the field in which hearings are conducted such as rates, finance, violations, 
licenses, benefits, or regulations. This technical work must have provided a working knowledge of rates, fares, charges, 


and practices of the industry concerned; accounting systems of the industry concerned; trade, labor, or other practices o: 
the industry concerned 
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The specialized experience must have been obtained in legai proceedings in one or more of the categories listed below: 

A. Experience as judge, master, or referee of a court of record; or 

B. Experience as member, officer, or employee of aes regulatory body, who conducted formal hearings; 
made or recommended decisions on the basis of the record of such hearings; was responsible for the preparation 
or presentation of cases; or had administrative charge and responsibility for the successful completion of cages 
conducted before a court of record or governmental! regulatory body; or 

C. Experience which has included responsibility for the preparation or presentation of cases conducted before a gov- 
ernmental regulatory body or a court of record. 


In addition, the above experience must have included, in the aggregate, participation in a sufficient number of impor 
tant cases comparable to those coming before Federal regulatory bodies, to demonstrate a familiarity with problems which 
arise in the field of administrative law, and an ability to deal with these problems in a satisfactory manner. Principal 
types of cases considered comparable to those coming before Federal regulatory bodies are shown below: : 





1, Cases involving the approval or prescription of rates, wages, corporate or dnancial structures or reorganizations 
thereof, prices, facilities, appliances, services or allowances therefor, or of valuations, costs, or accounting, or 
marketing or other practices. 

Examples: Cases involving reasonable rates for transportation or other services of common carriers or industries 
subject to regulation. 
Cases involving purchases, leases, mergers, consolidations, reorganizations, recapitulations, integrations, 
or financing of common carriers or public utilities. 
Cases involving valuations, reproduction costs, and fair rate of return on capital of a common carrier 
or public utility. 
Cipes Ionoing the issuance of regulations fixing and establishing a reasonable standard of identity for 


2. Cases involving prosecution or defense of alleged violations of public laws or regulations or public bodies respecting 
labor, agriculture, trade, or commerce, including money claims arising therefrom or declaratory proceedings, 
Examples: Cases involving violations of or noncompliance with laws, rules, and orders pertaining to the regulation 
of public utilities or other entities, or to labor, trade, or agriculture. 
Cases involving charges of unfair trade or labor practices. 


8. Cases involving the grant, revocation, or amendment of a public license (other than those involving common oceupa- 
tions), permit, certificate, approval, registration, charter, or membership, involving difficult and comp!ex issues of 
fact or law. 

Example: Cases involving revocation, suspension, or annulment of licenses of air pilots, distilleries, wineries, or of 
common carriers or public utilities. 


4. Cases involving the grant, denial, or recovery of money payments or other benefits upon a hearing required by law. 
Examples: Cases anes the adjudication of claims for old-age and survivors insurance benefits, or the settlement 
of estates of Indians. 
Cases involving disability allowances, insurance claims, or other privileges. 


Time er in the military or naval service shall be considered in either of the following two ways, depending upon 
which will be of more benefit to the applicant: 
A. Such service may be considered as an extension of the employment in which the applicant was engaged immediately 
prior to his entrance into the military service, or 
B. Such experience may be considered on the basis of actual duties performed by the applicant in the military service. 


Applicants’ experience must have demonstrated, in connection with cases in one or more of the categories described 
above, a broad knowledge of the technical, legal, and economic factors likely to be encountered in such cases; ability to 
analyze and decide issues of fact and law, involving complex and diverse legal and economic considerations; ability te 
conduct hearings in a dignified, orderly, and impartial manner; ability to apply legal precedents; ability to write clear 
and concise statements of fact and law, recommendations, decisions, and orders. 


The grade or salary level for which applicants are considered qualified will be determined by the quality of their experi- 
ence as shown by the soon and level of their responsibilities, and the importance and complexity of the ouelianne which they 
have handled. (For each grade, at least 1 year of experience must have been of a level of difficulty comparable to that of 
the next lower grade in the Federal service.) 


BASIS OF RATINGS 


No written examination is required. A preliminary review will be made of the training and experience of each appli- 
cant as described in his application form. After this review has been made, applicants not meeting the basic requirements 
outlined in this cireular will be notified. The qualifications of the applicants who meet the basic requirements will be eval-) 
uated in relation to the requirements outlined herein. At such time confidential inquiries, involving contacts with the 
epplicant’s supervisors or associates, may be made regarding his experience record, and supplemental information may be 
requested from the applicant. Final ratings for Hearing Examiner positions at the appropriate salary grade will then be 
made, based on a scale of 100. 

The following rating factors will be considered in assigning these ratings: 


1. Diversity of experience in legal proceedings of the type described above. 

2. Knowledge and experience in the technical subject-matter field involved in the position under consideration. 
3. Ability to analyze and evaluate evidence. 

4. Ability to interpret and apply laws, rules, regulations, and legal precedent. 

5. Ability to make independent decisions in important matters. 

6. Ability to write clearly and concisely statements of fact and law, recommendations, and orders. 

7. a to secure facts from individuals through observation and interviews without friction and under difficult 

conditions. 

8. Ability to be objective and free from influence of any kind which might affect impartial judgment. 

9. Ability to handle difficult situations and to make and effectuate practical solutions to problema. 
10. Ability to preside at and control meetings, conferences, or hearings with dignity and poise. 
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Part-time or Unpaid Experience.—Credit will be given for all valuable experience of the nay required, regardless of 
whether compensation was received or whether the experience was gained in a part-time or full-time occupation. Part- 
time or unpaid experience wil! be credited on the basis of time actually spent in appropriate activities. Applicants wishing 
to receive credit for such experience must indicate clearly the nature of their duties and responsibilities in each position 
and the number of hours a week spent in such employment. 


ORAL INTERVIEW 


Competitors may be réquested to appear before a board for oral interview with reapect to personal qualifications essen- 
tial to proper performance on the job. If it is found that applicants lack the qualities necessary for suceessful perform- 
ance of the duties of the position to be filled, they will be declared ineligible. 


Notice will be given in advance of the date and place of the ora) interview. 


_— Traveling expenses incurred by applicants 
must be paid by them. 


CITIZENSHIP, AGE, AND PHYSICAL REQUIREMENTS 


Citizenship.—Applicants must be citizens of or owe allegiance to the United States. (The latter group consists only 
of natives of American Samoa.) 


Age.—There is no maximum age limit for these positions. 


Physical Abilities—Applicants must be physically able to perform efficiently the duties of the position, which are 
described elsewhere in this announcement. Good distant vision in one eye and the ability to read without strain printed 
material the size of typewritten characters are required, glasses permitted. Ability to hear the conversational! voice, with 
or without a hearing aid, is required. In most instances, an amputation of arm, hand, leg, or foot will not disqualify an 

icant for appointment, although it may be necessary that this condition be compensated by use of satisfactory pros- 

esis. Applicants must possess emotional and mental! stability. Any physical condition which would cause the applicant 
to be a hazard to himself or to others will disqualify him for appointment. 


A physical examination will be made by a Federal medical officer before appointment. Persons who are offered appoint- 
ment must pay their own expenses in reporting for duty. If, upon reporting at the place of assignment, they are found 


ineligible because of physical defects, they cannot be appointed, and no part of their expenses in returning home can be 
paid by the Government. 


SALARY AND WORKWEEK 


Salary is based on the standard Federal workweek of 40 hours. Additional compensation is provided for any author- 
ized overtime worked in excess of the 40-hour week. The salary range for each grade of these positions is given below. 
For employees whose services meet prescribed standards of efficiency, the entrance salary is increased by the amount 
shown in the table, following the completion of each 18 months of service, until the maximum scheduled rate for the grade 
is reached. All basic salaries are subject to a deduction of 6 percent for retirement benefits. 








Grade of Basic Entrance Periodic Mazimum Basic 
Position Salary Increase Salary 
GS-11 $215 $7,465 
GS-12 215 8,645 
GS-13 .990 215 10,065 
GS-14 10,320 215 11,395 
GS-15 11,610 270 12,690 


GENERAL INFORMATION 


Sez.—The department or office requesting certification of eligibles has the legal right to specify the sex desired. 


Previous Eligible Ratings.—Persons who previously obtained eligible ratings under EC-17 for Hearing Examiner, as 
amended on August 10, 1954, should not apply again as their eligibility will be continued on the register. However, if they 
have had additional experience which would qualify them for a higher grade level, they may bring their applications up to 
date by submitting information regarding their recent experience. 


Veteran Preference.—Preference benefits based upon honorable separation from the Armed Forces are given under 
certain conditions in competitive examination for originai appointment: 


1. Five points are added to the earned ratings of the applicant who makes a pessing erate and who establishes claim to 
reference based on his or her own active services in the Armed Forces of United States during any war or 
m any creditable campaign or expedition. 


2. Ten points are added to the earned ratings of the applicant who makes a mee - ade and who establishes a claim 
to preference as: (a) A disabled veteran (or a veteran who has been awar ed the Purple Heart); (6) the wife 
of a disabled veteran who is disqualified for appointment because of his service-connected disability; (c) the 
widow (who has not remarried) of a deceased ex-service man who served in the Armed Forces of the United 
States on active duty during any war or in any creditable campaign or expedition; or (d) the mother of certain 
deceased or disabled ex-service sons or daughters when the mother is widowed, divorced, or separated, or when her 
husband is permanently and totally disabled. 


Veterans claiming 5-point preference based on wartime military service are not required to furnish proof of honorable 
separation until the time of appointment. All other preference applicants should file Standard Form 15, together with 
the documentary proof specified therein, at the time of filing application Form 57. 
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HOW TO APPLY —— 


WHAT TO FILE 


To apply for this examination, submit the forms and material listed below: 


1. Form 57. Because preliminary ratings will be based on the applicant's record of rience as submitted in Form 57 
sufficient information should be included to permit a determination as to whether the applicant meets the minimum 
requirements described above. 


Select three of the most important cases, comparable to those coming before Federal regulatory bodies, in which 


you have participated. (If your most important case is one which required your full time for 1 year or more, you may 
submit data on it.) 


Describe the most important case or cases (no more than three) comparable to those coming before Federal Tregu- 
latory bodies in which you have participated, including the details listed below: 

(a) The precise nature and extent of your participation in each. 

(6) Issue involved; description of problem. 

(c) Outline of arguments made. 

(d) Courts or regulatory agencies before which case was presented. 

(e) Summary of technical, economic, or other data presented, including sources, manner of analysis, and uses. 

(f) Length of time spent in preparation and presentation of case. 

(g) Publication of decision; when and where. 

(hk) Names and addresses of one or two persons intimately associated with this case who can give additional infor- 

mation about your work. 


2. Form 5001-ABC. 


8. Standard Form 15, with the documentary proof required therein, if you are claiming veteran preference and if the form 
is required in your case (see “Veteran Preference” above). 


WHERE TO GET FORMS 


Get the forms listed above, or information as to where you may get them, at any post office except in regional head- 

arters cities, where the forms must be obtained from the United States Civil Service regional offices (see list below), 

ie may also be obtained from the United States Civil Service Commission, Washington 25, D. C., and in the Panama 
Canal Zone from the Secretary, Board of United States Civil Service Examiners, Balboa Heights, C. Z. 


WHERE AND WHEN TO FILE 


Send applications to the United States Civil Service Commission, Washington 25, D. C. Applications will be accepted 
until further notice. 


UNITED STATES CIVIL SERVICE REGIONAL OFFICES 


Fmst Recion: Post Office and Courthouse Building, EIGHTH REGION: 1114 Commerce Street, Dallas 2, 
Boston 9, Mass. Tex. Branch Office—Masonic Temple Building, 333 
Soa ms : . St. Charles Avenue, New Orleans 12, La. 
ECON REGION : “ede 1 » S : : . “ . 
rn aes NY. —s ——— NINTH REGION: New Federal Building, St. Louis 1, 
a —T oe Mo. Branch Ofice—Post Office and Customhouse 
Turrp Recion: Customhouse, Second and Chestnut Building, St. Paul 1, Minn. 
Streets, Philadelphia 6, Pa. TENTH REGION: Building 41, Denver Federal Cen- 
ter, Denver 2, Colo. 
ELeVENTH REGION: Room 302, Federal Office Build- 
ing, First Avenue and Madison Street, Seattle 4, Wash. 
SrxtH REGION: Post Office and Courthouse Building, TweLFTH Recion: 129 Appraisers Building, 630 
Cincinnati 2, Ohio. Sansome Street, San Francisco 11, Calif. Branch 
Offices—514 Post Office and Courthouse Building, Los 


SEVENTH Recion: New Post Office Building, Angeles 12, Calif.; and Federal Building, Honolulu 2, 
Chicago 7, Ill. T. H. 


Firtn Recon: 5 Forsyth Street NW., Atlanta 3, 
78. 





PR Codes: A-1, 4; B-1, 2, 3, 4, 5, 6, 7, 8; C-1, 2,3; D-1; E. 
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UNITED STATES CIVIL SERVICE COMMISSION 
- = WASHINGTON 25, D.c. 


which 
a may 


| regu A GENERAL AMENDMENT 


showing the salary rate for positions in the Federal Government under the General 
Schedule in accordance with the Classification Act as revised by the Federal Employees 


- Salary Increase Act of 1960. 
| infor- This amendment applies to all civil service examination announcements currently open 
for receipt of applications except those specifically amended to provide for higher 
+ minimum pay rates. 
TABLE SHOWING CURRENT SALARY RATES FOR THE GENERAL SCHEDULE 
—_ Previous Current Periodic Current Maximum 
Basic Salary Basic Salary Increase Basic Salary* 
head. Gs-l $2,960 $3,185 $105 $3,815 
below). GS-2 3,255 3,500 105 4,130 
Panama GS-3 3,495 3,760 105 4,390 
Gs-t 3,755 4,040 105 4,670 
GS-5 1,040 4,345 165 5,335 
GS—6 4,490 4,830 165 5,820 
GS-7 4,980 5,355 165 6,345 
accepted GS-8 5,470 5,885 165 6,875 
GS-9 5,985 6,435 165 7,425 
GS-10 6,505 6,995 165 7,985 
GS-11 7,030 7,560 260 8,860 
GS-12 8,330 8,955 260 10,255 
GS-13 9,890 10,635 260 11,935 
GS-14 11,355 12,210 260 13,510 
GS-15 12,77 13,730 325 15,030 


*Provision is made for additional increases, beyond the maximum basic salary rate 
shown, for long years of service. 


This amendment supersedes the previous General Amendment of July 2, 1958, 
concerning salary rates. 


ISSUED: July 1960. 
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CIvIL SERVICE COMMISSION, 

Washington, D.C., June 8, 1959, 

Hon. JAcK Brooks, 

Chairman, Government Activities Subcommittee of the Committee on Government 
Operations, House of Representatives, Washington, D.C. 


Dear Mr. Brooks: Further reference is made to your letter of April 10, 1959, 
in which you request information in addition to that supplied in our letter of 
March 23, 1959, relative to the appointments of hearing examiners. 

The additional information or the reason for not submitting such information 
where we are unable to do so is discussed below in the order set out in your 
letter. 

Copies of the justifications submitted by the agencies which requested and 
received approval for the use of selective certification procedures in making 
hearing examiner appointments are enclosed. 

Enclosed are charts, broken down by grade levels, showing the name of the 
appointee, the agency to which appointed, and his relative position on the 
“general” register, together with his position on the certificate at the time it was 
issued to the agency. You appreciate, I am sure, that in those instances in 
which the appointee was not shown as No. 1 on the certificate, there were on 
such certificate other persons meeting the selective requirements who were 
higher than the appointee but for one reason or another were not selected. It 
will follow, of course, that persons higher on the selective certificate than the 
appointee would likewise be higher on the “general” register than the appointee. 

When a certificate of eligibles is issued to an agency for the purpose of filling 
hearing examiner positions, the applications and all supporting papers except 
those of a confidential nature, are sent to the employing agency. The agency 
retains the papers of those selected. In view of this we are unable to comply 
with paragraph 2(b) of your letter. Such information would now have to be 
obtained from the respective agencies if any degree of accuracy is to be 
approached in this matter. 

In addition to the above information you requested the Commission to list 
those instances in which it has refused an agency’s request for a selective 
certification agreement together with reasons for such refusal. In this connec- 
tion you are advised that there are no instances wherein an agency has been 
refused a selective certification agreement when a formal request has been sub- 
mitted. However, as pointed out in our letter of March 23, 1959, several agency 
requests were in effect disapproved and requirements established which in our 
opinion were justifiable and proper. The original requests made by the Federal 
Power Commission, the Civil Aeronautics Board, and the National Labor Rela- 
tions Board were cases of this type. In addition a request made by the Inter- 
state Commerce Commission in 1958 to increase the selective requirement from 
1 to 3 years of experience in the transportation field was disapproved. Copies 
of these requests are among those referred to in paragraph 3 of this letter. We 
are also transmitting copies of our correspondence with the four agencies just 
mentioned which set forth our reasons for disapproval. We believe that this 
correspondence will give you a better insight into our reasoning than if we 
attempted to prepare a statement of the reasons. 

Sincerely yours, 


Rocer W. Jones, Chairman. 


CoPpIES OF JUSTIFICATIONS 


FEDERAL POWER COMMISSION, 


Washington, August 17, 1950. 
Hon. Harry B. MITCHELL, 


Chairman, U.S. Civil Service Commission, Washington, D.C. 


Dear Mr. Mircuecyt: Further reference is made to your letter of August 11, 
1950, and our reply of August 15, 1950, in connection with the appointment of 
Messrs. Samuel W. Jensch and William J. Costello as hearing examiners. 

As previously explained, the caseload of the Commission at this time is the 
heaviest in its history. It is essential that our two vacancies be filled on a per- 
manent basis by persons who are fully competent and qualified to enter upon and 
perform completely the duties of hearing examiner with the Federal Power Com- 
mission without delay. 
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For the position of hearing examiner, GS—13, the experience requirements, as 
listed in Examination Circular EC-17 (unassembled), issued October 1, 1947, 
are 1-year general and 5 years’ specialized experience. Of this 5 years, the oc- 
cupant of our position must have a majority in active and continous experience 
in varied legal and technical phases of proceedings under the Natural Gas Act 
(as amended, February 7, 1942). This experience should include the preparation 
and trial of contested cases dealing with applications for certificates of public 
convenience and necessity for original construction, orders for extension and 
abandonment of natural gas transmission facilities, proceedings involving rates, 
charges, classifications, and practices in interstate operations of natural gas com- 
panies as defined by the act, and including appellate proceedings in the aforesaid 
matters. The attached copy of the position description outlines in detail the type 
of work to be performed. 

For the position of hearing examiner, GS-12, the examination circular lists 2 
vears’ general and 4 years’ specialized experience; however, the occupant of 
our GS—12 position must possess at least 4 years’ active and continuous experience 
in varied legal technical phases of proceedings under the Federal Power Act, 
including cases involving existing and proposed hydroelectric projects with par- 
ticular reference to the applicability of the licensing provisions of the Federal 
Power Act, rate cases, consolidations and/or mergers of facilities, wholesale in- 
terstate sales, authorization of transmission lines, financing, etc., including ap- 
pellate proceedings involving the aforesaid matters. The attached copy of the 
position description outlines in detail the type of work to be performed. : 

It is the policy of this Commission to select male employees for all positions 
of hearing examiner, therefore, only male eligibles will be considered. It is also 
our policy to promote from within where we have qualified and available em- 
ployees eligible for promotion. 

In order to fill these positions on a permanent basis without undue interruption 
to our work and for the reasons listed above, we respectfully request selective 
certification for the positions of hearing examiner which Messrs. Jensch and Cos- 
tello now occupy on a temporary basis. Your early consideration and approval 
of this request will be appreciated. 

Sincerely yours, 
Tuomas C. BucHANAN, Acting Chairman, 


FrepeRAT. Power COMMISSION 
DIVISION OF EXAMINERS 


HEARING EXAMINER (GENERAL) GS—935-13 


Under general administrative supervision the duties of this position are to 
perform unusually difficult and important professional work involving the 
conduct of formal hearings required by statute, in accordance with the pro- 
visions of the Administrative Procedure Act (Public Law 404, 79th Cong.), to 
preside at unusually difficult and important hearings, and to hear and dispose 
of unusually difficult cases under the Federal Power Act, the Natural Gas Act, 
and other authority, including cases involving questions of jurisdiction, certain 
applications for certificates of convenience and necessity and licenses, and other 
proceedings containing many complicated or controverted facts in which in- 
terested parties can be expected to make conflicting claims and contentions as 
well as vigorous opposition to the findings of fact and conclusions of law con- 
tended for by other parties or by the Commission’s staff as well as against specific 
and general rulings of the Commission which would result in extensive hearings, 
large records, and in which decision would have a fairly wide effect on natural 
gas and electric power companies and the general public; to administer oaths 
and affirmations; to rule upon offers of proof and receive relevant evidence: 
to issue subpenas authorized by law; to regulate the course of the hearings and 
to question witnesses when necessary ; to take or cause depositions to be taken 
whenever the ends of justice will be served thereby; to hold conferences for 
the settlement or simplification of the issues by the consent of the parties; to 
rule upon motions and dispose of procedural requests or similar matters; to 
consider the facts in the record and the arguments and contentions made, or 
questions involved; to recommend decisions or make initial decisions on the 
basis of reliable, probative, and substantial evidence in the record; to certify 
and file with the Secretary of the Commission a copy of each of the record of 
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the hearings over which he has presided; and to perform all other duties and 
functions of a hearing examiner contemplated by the Administrative Procedure 
Act. 

The relative importance and difficulty of the proceedings and the size of the 
record of cases assigned to an examiner at this grade are shown in the class 
specifications (rate proceedings, proceeding E). 


FEDERAL POWER COMMISSION 
DIVISION OF EXAMINERS 
HEARING EXAMINER (GENERAL) GS—-935-12 


Under general administrative supervision the duties of this position are to 
perform difficult and important professional work involving the conduct of 
formal hearings required by statute, in accordance with the provisions of the 
Administrative Procedure Act (Public Law 404, 79th Cong.) ; to preside at 
difficult and important hearings, and to hear and dispose of difficult cases 
under the Federal Power Act, the Natural Gas Act, and other authority, inelud- 
ing cases involving questions of jurisdiction, certain applications for certificates 
of convenience and necessity and licenses, and other proceedings containing few 
complicated or controverted faets in which interested parties can be expected to 
make fairly complex claims and norma! contentions as well as opposition to the 
findings of fact and conclusions of law contended for by other parties or by the 
Commission’s staff as well as against specific and general rulings of the Com- 
mission which would result in hearings with relatively small records, and in 
which decision would have narrow effect on natural gas and electric power com- 
panies and the general public; to administer oaths and affirmations: to rule 
upon offers of proof and receive relevant evidence; to issue subpenas authorized 
by law; to regulate the course of the hearings and to question witnesses when 
necessary ; to take or cause depositions to be taken whenever the ends of justice 
will be served thereby; to hold conferences for the settlement or simplification 
of issues by the consent of the parties: to rule upon motions and dispose of 
procedural requests and similar matters; to consider the facts in the record 
amd the arguments and contentions made or questions involved: to recommend 
decisions or make initial decisions on the basis of reliable, probative, and sub- 
stantial evidence in the record: to certify and file with the Secretary of the 
Commission a copy of each of the records of the hearings over which he has 
presided; and to perform all other duties and functions of a hearing examiner 
contemplated by the Administrative Procedure Act. 


Coast GUARD, 
Washington, D.C., April 23, 1951. 
Crvit Service COMMISSION, 
Washington, D.C. 

DEAR Str: Reference is made to the Commission’s letter of June 12, 1950, 
your file X.SR :CSW :nw, furnishing information as to the ratings and standings 
of persons employed under “temporary appointments pending establishment of 
the register for hearing examiner, Examining Circular No. 17.” 

Although the Coast Guard did not, at the time of the issuance of “EC-17” 
by the Commission, have any persons employed in civil status as hearing 
examiners, the Treasury Department had in letter of February 14, 1947, to 
the Commission pointed out that “the U.S. Coast Guard conducts proceedings 
for the suspension or revocation of merchant marine licenses or certificates 
pursuant to section 4450 of the Revised Statutes, as amended (U.S.C, title 
46, sec, 239).” The Treasury Department also stated in that letter that, “it 
has been proven to the satisfaction of the Coast Guard that the most competent 
hearing examiners are those individuals with a broad * * * marine back- 
ground who have been given a short training period in the procedures under 
section 4450 of the Revised Statutes. The Coast Guard attempted to use 
attorneys in this work during the war but found that only those who had 
either broad * * * marine experience or who were given a long period of 
training were competent to resolve questions of judgment” involving marine 
activities. 
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While the announcement of the examination issued by the Civil Service Com- 
mission as EC-17 did not contain any reference to hearing examiner work 
jn the Coast Guard, it did outline certain categories of specialized experience, 
one of which related to cases involving “revocation, suspension, or annulment 
of licenses of air pilots * * *.” The indication is, therefore, that although a 
eategory for the type’ of cases heard by our present Coast Guard hearing 
examiners was not included in the examination announcement EC-—17, the inten- 
tion of the Commission was to provide for certification of eligibles on the basis 
of such specialized experience as was determined to be appropriate for the 
character of work carried on in the agency or service having work of the nature 
to be performed by hearing examiners. 

In line with this general understanding, and as outlined in letter from this 
office dated September 16, 1948, the Coast Guard selected a number of persons 
who had applied for the examination announced in EC—17, and with the Com- 
mission’s approval in individual cases gave temporary appointments pending the 
establishment of an appropriate register of eligibles to a number of persons. 
In selecting the persons for temporary appointment the Coast Guard, with a 
single exception hereinafter explained, chose persons whose records showed 
that they had (a) experience in the Coast Guard in a military capacity as 
hearing officers and/or (b) admiralty, or maritime law, experience. (The 
one exception above referred to was made after the best-qualified persons with 
hearing officer or admiralty experience had been selected). 

At present there are 10 positions of hearing examiner in grade GS-12 
occupied by the temporary appointees selected by the Coast Guard. Following 
the same procedures as in the selection of the present temporary appointees, 
in whose cases time has shown that they are suitably qualified by judicial 
temperament for such work in this service, it is requested that the selective 
certification procedure be authorized in connection with filling vacancies of 
hearing examiner in the Coast Guard on the following basis: 

(a) A minimum of 1 vear of ndministrative law experience »s 9 hearing 
officer in the Coast Guard, involving cases in which licensed or certificated 
personnel were charged with delinquency in the performance of their mari- 
time duties: 

(b) A minimum of 1 year of administrative law experience in admiralty 
or maritime law, covering the interests of seamen or the shipping industry ; 

(c) In the absence of eligibles meeting the requirements of (@) or (b) 
above, a2 minimum of 1 year of administrative law experience as hearing 
officer in the Federal Government and successful experience as a judge or 
justice hearing civil cases in any court. 

It is the firm belief of the Coast Guard that a person who has not had experi- 
ence of the nature indicated, particularily experience in the Coast Guard in the 
capacity of a hearing officer or hearing examiner in cases in which licensed or 
certificated personnel are charged with delinquency in the performance of their 
maritime duties incident to major casualties involving the stranding of large 
passenger vessels, loss of life, etc., or minor casualties due to collision or other 
disablement of a merchant vessel of the United States, or cases involving acts of 
misconduct, which may range from simple misconduct to mutiny, or incompetence 
not connected with marine casualty, is not competent to perform the duties of 
hearing examiner in the Coast Guard without extensive indoctrination and 
training. 

Very truly yours, 

MERLIN O’ NEILL, 
Vice Admiral, U.S. Coast Guard, Commandant. 


FEDERAL COMMUNICATIONS COMMISSION, 


Washington, D.C., May 15, 1952. 
Hon. Ropert RAMSPECK, 


Chairman, Civil Service Commission, 
Washington, D.C. 

Deak CHAIRMAN RAMSPECK: In my letter of April 7, 1952, I explained the 
Commission’s urgent need to recruit additional hearing examiners. I suggested 
you consider announcing a new examination, the use of selective certification 
procedures, and the desirability of authorizing new hearing examiners to be 
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appointed conditionally and permitted to serve prior to their final approval by 
the Civil Service Commission. 

Because of our immediate need for hearing examiners, I want to further 
justify selective certification. Under the provisions of the Communications 
Act, the Federal Communications Commission exercises Federal regulatory 
authority in the fields of wire and radio communications. Included among its 
duties are the licensing of radio broadcasting stations and other radio stations 
such as those for the transmission of point-to-point communications both in this 
country and to foreign points, and those used for safety and other special pur- 
poses. In addition, under the common carrier provisions of the act, we have 
numerous problems of both domestic and international telephone and telegraph 
companies. The Federal Communications Commission functions in a highly spe- 
cialized, technical field. I mention these functions because it is imperative that 
hearing examiners assigned to our agency have not only a proper grounding in 
communications law and accounting but also have an understanding of the tech- 
nical aspects of television, wire, and radio communications activities. These 
technical aspects include a general understanding of engineering principles em- 
ployed in both wire and radio engineering. This understanding is in addition to 
the requirement that the hearing examiners be versed in the particular act and 
rules under which our Commission operates. The attached position descrip 
tion, presently allocated in grade GS-14, contains further reference to the 
technical aspects of this position. 

Because of the reasons enumerated above and additional information fur- 
nished in my letter of April 7, 1952, we believe that selective certification pro- 
cedures are justified. This Commission requests you to authorize the use of 
selective certification procedures set forth in appendix H, Handbook X-107 
(“Instructions on Preparing and Maintaining Registers, Issuing Certificates for 
Probational Appointments”) to fill two grade GS-14 hearing examiner posi- 
tions, GS—935, in Washington, D.C. 

The experience standards to be followed should be those included in Examin- 
ing Circular EC—17 issued October 21, 1947, except that one of the 6 years of 
special experience should have been in the field of communications. This ex- 
perience should have been acquired in (a) the conducting of formal hearings 
or the preparation or presentation of cases requiring a high degree of technical 
communications knowledge and information, or (0b) experience acquired in 
reviewing transcripts of records of hearings; in reviewing proposed findings 
and conclusions; in reviewing exceptions to decisions and proposed findings 
and conclusions and in preparing Commission decisions. 

We do not want our hearings on television and other applications to be un- 
necessarily delayed because of an insufficient number of qualified hearing 
examiners. Because of the urgency of the situation. this Commission will fur- 
nish sufficient personnel to assist you in reviewing your registers for selective 
certification. 

Sincerely yours, 
Pau A. WALKER, Chairman. 





INTERSTATE COMMERCE COMMISSION, 
Washington, April 18, 1955. 
Crv1i SERVICE COMMISSION, 
Washington, D.C. 
(Attention : Mr. Wilson Matthews. ) 

GENTLEMEN: The Interstate Commerce Commission hereby requests selective 
certification from hearing examiner registers in grades GS-15, 14, and 13. The 
application to all future cases of the same method of certification in noncom- 
petitive actions under sections 34.4(b) and 34.6(b) of the civil service rules and 
regulations, is also requested. 

We believe approval of this request can be fully justified on the grounds indi- 
cated in chapter 3 of Civil Service Handbook X—107. 

The cases submitted to our hearing examiners are of a highly technical and 
complex nature. Appointees to this position, therefore, must have great famil- 
iarity with the various phases of transportation regulation, in order to be able 
to preside at a hearing and develop the record upon which the Commission’s 
final decision must rest. The requirements of our hearing examiner positions 
are such that satisfactory performance of the duties involved by an eligible 
skilled in labor relations, for example, would be impossible without first under- 


© oto 


=3s% oc 


of 


ive 
“he 
m- 
ind 


\di- 


ind 
nil- 
ble 
n’s 
ons 
ble 
ler- 


APPOINTING HEARING EXAMINERS 77 


going a period of training which would be so long as to burden unreasonably 
the operation of this Commission, Hiring trainees at the GS-13 level would be 
most uneconomical, especially since hearing examiners are not required to serve 
a probationary period. 

From time to time, this Commission will also propose for promotion or trans- 
fer to a hearing examiner position an employee who is serving in another posi- 
tion with competitive status. When such employee is matched against the eli- 
gible register, his qualifications should be compared only with eligibles who 
would be reached by selective certification. 

Very truly yours, 
Wm. L. CovinetTon, Personnel Director. 





INTERSTATE COMMERCE COMMISSION, 
Washington, August 8, 1957. 
Hon. Harris ELLSworrH, 
Chairman, Civil Service Commission, 
Washington, D.C. 

DEAR Mr. CHAIRMAN: In making selective certification for hearing examiner 
yacancies, the Civil Service Commission currently requires 1 year of transporta- 
tion experience as qualifying for a hearing examiner position in this Commis- 
sion. It is requested that the requirement of 1 year be raised to 3 years so that 
certificates of eligibles will have the necessary minimum qualifications to per- 
form our hearing examiner functions. 

The hearing examiner function in this Commission is of vital importance in 
the administration of the basic agency responsibilities. A hearing examiner 
must represent the Interstate Commerce Commission in all of the various types 
of cases throughout the country and must be fully informed on transportation 
matters in order to adequately perform his responsibilities. 

This Commission has had some concern about the quality of applicants referred 
by the Civil Service Commission. Some of these applicants barely meet the re- 
quired qualifications of 1 year transportation experience. It has been our expe- 
rience that several years’ experience are required before a hearing examiner is 
adequately qualified and competent to perform his functions. A minimum quali- 
fication of 3 years transportation experience would resolve this problem for the 
most part and make our new hearing examiners effective almost immediately. 

As of this date the Interstate Commerce Commission has 32 hearing examiners 
out of a total of 95 who are eligible for retirement. This figure presents a seri- 
ous replacement problem to this Commission. This Commission cannot afford to 
spend several years training new employees to adequately perform when the 
proportional numbers of losses by retirement alone appear to be so great. Pro- 
duction of work would be seriously hampered. The attractive features of the 
recent retirement legislation make it probable that a number of these examiners 
will retire within the near future. Replacements for vacancies created by such 
retirement must be individuals who are qualified to maintain a reasonable work 
production standard, or this Commission will not fulfill its obligation to the 
public in the administration of its responsibilities. It is believed that this rea- 
sonable production standard requires a minimum of 3 years prior transportation 
experience before a hearing examiner can satisfactorily carry out his responsi- 
bilities. 

I or the managing director will be glad to discuss this matter with you at your 


convenience and will make available any data on this subject which is pertinent 
for your determinations. 


Sincerely yours, 
OweEN CLARKE, Chairman, 


CIviL AERONAUTICS BOARD, 
Washington, November 22, 1955. 

Hon, Puiire Youne, 
Chairman, Civil Service Commission, 
Washington, D.C. 

Dear Mr. Youne: The purpose of this communication is to request that the 
Civil Aeronautics Board be granted authority for selective certification in filling 
hearing examiner vacancies. 
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We have not had occasion to fill any such vacancies during recent years, 
However, at the present time we are in process of augmenting the staff engaged 
in handling route cases and have reached the point of recruiting additional 
hearing examiners. We have a very substantial backlog of route cases and 
the Congress provided the Board with an increase in its current appropriation to 
enable the Board to accelerate processing of such cases. 

Specifically, it is requested that hearing examiner applicants be certified to the 
Board only when, of the number of years of specialized experience required for 
the particular grade involved, at least 1 year of such experience has been con- 
cerned with the economic aspects of air transportation, A statement in sup 
port of this request is enclosed and prompt action by the Commission would be 
greatly appreciated. 

Sincerely yours, 
Ross Rizvey, Chairman. 


Civi, AERONAUTICS BOARD 
JUSTIFICATION FOR SELECTIVE AUTHORITY TO FIL HEARING EXAMINER VACANCIES 


The economic hearing activities of the Board involve the conduct of all forma] 
economic regulatory proceedings through the public hearing and recommended or 
initial decision stage. The public hearing affords all interested parties an op- 
portunity to present evidence bearing upon the issues and to cross-examine wit- 
nesses to test the accuracy and application of that evidence. The record so de 
veloped is the basis upon which the examiners and the Board must make their 
findings. 

There has been tremendous growth in air transportation since the cessation 
of World War II, with more carriers flying more aircraft and serving many 
more points. Revenue passenger-miles flown, to cite only one factor, show cur- 
rently an increase well in excess of 1,000 percent compared with 1941. While 
applications for new and additional air service vary in size and scope they all 
involve problems peculiar to the field of air transportation and of increasing 
complexity. These include the usual type of new route case; the problem of the 
irregular carriers; the negotiation of bilateral agreements for the exchange of 
foreign routes; and policies with respect to route patterns of the local service 
carriers. 

At the present time there is a serious lag between receipt of an application for 
new abd additional air service and its assignment for publie hearing. As of 
November 1, 1955, there were 438 applications in various stages of processing 
and 678 on which no action had been started. Of the total, a substantial number 
had been pending more than 18 months with many pending more than 3 vears, 

In the language of the act, the Board is required to dispose of route applica- 
tions “as speedily as possible” and it is hardly conceivable that the statute 
contemplated that applicants would be required to wait more than 3 years for 
commencement of action on their cases. Actually, of course, failure to process 
an application in reasonably timely fashion can have the same effect as denial 
of the statutory right to a hearing. The Congress provided the Board with an 
increase in its current appropriation of approximately $98,000 to enable the 
3oard to move toward the ultimate objective of processing route applications at 
a rate which will enable commence of formal action on such applications within 
approximately 18 months from the date of filing. 

It is against this background that the Board is approaching, for the first time 
in many years, the matter of recruiting additional hearing examiners to whom 
formal economic route proceedings will be assigned. After careful consideration, 
it has been concluded that persons who otherwise meet the requirements for 
qualification as a hearing examiner should, in the case of the Board, also have 
at least 1 year of specialized experience in the economic aspects of air trans- 
portation. Such experience is considered to be essential if a hearing examiner is 
to become productive within a reasonable period of time, and should take pri- 
ority over other considerations in selecting persons on the registers for certifi- 
cation against vacancies in the Board. 
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DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., July 19, 1956. 
Hon. PHILIP YouNG, 
Chairman, Civil Service Commission, 
Washington, D.C. 


My Dear Mr. Youne: The Department of the Interior, through its Bureau of 
Land Management, exercises jurisdiction over and manages the lands and min- 
eral resources of the vacant public domain in continental United States and 
Alaska, comprising about 439 million acres. It also manages the mineral re- 
sources of certain lands which formerly were privately owned but are not in 
Federal ownership. In addition, it manages the mineral resources on about 50 
million acres which are in private ownership but with the minerals reserved to 
the Federal Government. 

The authority and responsibility for the above-mentioned functions of the 
Department stem from numerous Federal statutes. These include, and are com- 
monly referred to as, the public land laws, the mineral leasing acts, the mining 
laws, and the laws relating to grazing on public lands. The laws pertaining to 
minerals are contained in title 30 of the United States Code, and those relating 
to public lands are in title 48 of the Code. 

In connection with entries, applications, and claims under the laws pertaining 
to public lands and their mineral resources, it has long been the practice of the 
Department to hold hearings in connection with certain types of proceedings and 
actions involved; for example, hearings to determine the validity of mining 
claims for which applications for patent have been made, hearings held in cases 
of conflict between mining claims and nonmineral use of the lands involved, and 
hearings relative to the final proof required of an entryman under the homestead 
or desert land laws. 

With the exception of hearings provided in appeals from decisions in cases 
inyolving grazing rights and privileges pursuant to the Taylor Grazing Act of 
1934 (48 Stat. 1269), the Department up to the present time has consistently 
held that hearings in the Bureau of Land Management in cases arising under the 
laws pertaining to public lands and their mineral resources were not subject to 
the Administrative Procedures Act. Such hearings have been held in conform- 
ance with the Department’s rules of practice. 

The Department recently has had occasion to reconsider the matter, and has 
decided that hereafter hearings in all cases before the Bureau of Land Manage- 
ment in which the entryman or claimant has a posesssory interest in the lands 
involved will be conducted in accordance with the Administrative Procedures 
Act. Asa result of this determination, it will be necessary to employ hearing 
examiners in the Bureau of Land Management in the manner provided in section 
11 of the Administrative Procedures Act and part 34 of the Civil Service Com- 
mission regulations, 

A position description for the proposed hearing examiner positions is enclosed 
for classification by the Commission in accordance with section 34.10 of the Civil 
Service Commission regulations. We anticipate that from 10 to 12 examiners 
will be employed during fiscal year 1957. The positions will be identical from the 
standpoint of duties and responsibilities assigned. Incumbents of the positions 
will be assigned official headquarters at area offices or State offices of the Bureau 
of Land Management in the 11 western States. We recommend allocation of 
these positions to grade GS-13, since it is our opinion that the scope, complexity, 
and importance of the proceedings involved are comparable to those outlined in 
the classification standards at the GS-13 level and to those involving grazing 
matters, which types of cases have been determined by your office as appropriate 
for a GS-13 hearing examiner. 

By this letter we are also requesting selective certification from the hearing 
examiner register to provide candidates having the specific type of experience 
and training which we have found necessary for the successful conduct of the 
hearings and proceedings relating to the publie lands and minerals cases. 
rensons for requesting selective certification are as follows: 

1. Virtually all of the hearings to be held will be in connection with cases 
arising in the 11 western States and in Alaska and thus involve lands which 
now are or formerly were in public domain status. Transactions, traditional 
practices, and other factors which frequently are keys in the resolution of cases 
are tied in with, and must be treated in the light of the history of the lands as 
part of the public domain. 
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2. The use, management, and disposition of public lands and their mineral 
resources have played a dominant role in the business and economic life of vir- 
tually all communities in the West. This has been true throughout the period of 
settlement and development of the West up to and including the present time. It 
is a factor underlying many of the statutes concerning public lands and their 
resources and the related policies and regulations of the Department and the 
Bureau of Land Management. Thus, an express understanding of the develop- 
ment and relationship between the public lands and the economy of the West 
is essential in the disposition of applications and claims coming before the Bureau 
of Land Management. This requirement is intensified by the fact that usually 
there are competing and conflicting interests among the parties or economic 
groups involved. 

3. A large body of Federal law and of Department regulations is involved, ag 
will be seen from an examination of titles 30 and 438 of the United States Code 
and title 43 of the Code of Federal Regulations. Likewise, there is a large body 
of departmental and court decisions which stand as precedents and must be so 
applied. It is not possible within a limited period of time, even with intensive 
training methods, to prepare individuals having no previous direct experence to 
hear and render decisions on the kinds of cases involved with acceptable pro- 
ficiency. Experience of the Bureau of Land Management and its predecessor 
agency, the General Land Office, over a period of many years has shown that on 
an average an individual having no experience related to the adjudicative work 
of the Bureau requires not less than 1 full year of training and on-the-job develop- 
ment before the employee becomes fully productive and proficient in examining 
and processing one type of application, or two or more related types. This 
emphasizes the necessity for the hearing examiners to have experience pertain- 
ing to the types of actions and cases coming before the Bureau of Land Manage- 
ment, since their work will be of greater difficulty and complexity than the 
application processing and examining referred to above. 

4. Hearings in proceedings before the Bureau of Land Management are such 
that from the standpoint of subject matter and transactions involved they are 
largely peculiar to that Bureau. They do not occur elsewhere in the Federal 
jurisdiction, and occur only to a limited degree within the jurisdiction of the 
public-lands States. Thus, a great many practicing attorneys and others who 
are interested in employment as hearing examiners will have no experience in 
-ases similar to those in the Bureau of Land Management. 

5. The hearing examiners to be employed in the Bureau of Land Management 
will constitute an important point of contact between the Bureau and the public. 
They will be rendering decisions which will become the final decisions of the 
Bureau and the Department unless appealed. Both from an administrative and 
public-relations point of view, it is essential that the hearing examiners employed 
have, and be able to display to the public, a practical knewledge of the impor- 
tance and role of public lands and their resources in the West, as well as the 
business enterprises and industries related thereto and how they operate. 

For the reasons set forth above, the Department requests selective certifica- 
tion of eligibles from the hearing examiner register to provide examiners in the 
Bureau of Land Management whose experience over a period of at least 1 year 
has included the preparation, presentation, or hearing of cases, or other work, 
requiring application of a knowledge of Federal or State laws relating to publicly 
owned lands and/or mineral resources. 

At the present time, the Department has one hearing examiner, GS—13, who is 
assigned to hearings on appeals from decisions pertaining to grazing rights and 
privileges or public lands. The incumbents of the examiner positions discussed 
herein will be assigned to grazing hearings as may be necessary in order to keep 
that part of the work current. In this connection, we plan to transfer the 
present hearing examiner on grazing cases from the Office of the Solicitor to the 
Bureau of Land Management. If at a later date it is found desirable to assign 
the incumbent of this position to hearings other than those involving grazing 
matters, a revised position description will be forwarded to the Commission for 
classification action. 

The Commission’s early action on the request made herein will be appreciated. 

Sincerely yours, 
D. OTIs BEASLEY, 
Administrative Assistant, Secretary of the Interior. 
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DEPARTMENT OF AGRICULTURE, 
Washington D.C., October 12, 1956. 


Mr. Puiuip Youne, 
Chairman, Civil Service Commission, 
Washington, D.C. 


Dear Mr. Youna: The U.S. Department of Agriculture is charged by law with 
administering a number of programs which regulate the marketing, transport- 
ing, and warehousing of various agricultural products and grading and inspec- 
tion responsibilities relating thereto. These laws enacted by the Congress 
must be administered so as to take into account the diverse interests, economic 
and otherwise, of those firms and individuals involved in the production, 
transportation, warehousing, and marketing of agricultural products in a manner 
which will protect the health, the well-being, and the economic status of the 
general public as well as those engaged in agricultural pursuits. In this 
connection it is essential that we have, and the Department has provided, 
orderly rules, regulations, and practices which take into account the diverse 
interests of those affected. 

Rules, regulations, and procedures pertaining to the administration of the 
programs of the Department, as described above, have been adopted under 
applicable legislation that provide for orderly administration and procedures 
which are equally applicable and under which injured or aggrieved parties 
may seek redress and persons subject to administrative sanctions are afforded 
a fair hearing. The rules provide for promulgation hearings preliminary to 
establishing or changing the rules, and adjudicatory hearings which develop 
essential facts involved when there is reason to believe a violation of regulatory 
acts has occurred or redress is sought from application of provisions to a 
member of the public. The Department under the statutes may in some in- 
stances withdraw licenses to operate, which action is taken only after parties 
in interest have been provided an opportunity to be heard and to enter their 
protests, counter charges, and evidence. 

Hearings under the various regulatory acts administered by the Department 
are frequently technical and complicated because of the complex nature of 
the subject matter such as milk marketing in metropolitan areas, future trading, 
and ratemaking. 

A hearing examiner in the Department of Agriculture must have a funda- 
mental background in the Department programs and in the rules of practice, 
and the customary and traditional methods adopted whereby disagreements 
and problems have been settled. He must be familiar with the various orders 
which differ from commodity to commodity and from locality to locality. It 
is also essential that the examiner know the reasons underlying the various 
marketing orders and the conditions which prompted participants to agree 
to operating under it, of its economic background and of its implications, 
economic and public relationwise. 

A caseload count over the last several years indicates that between 75 and 
80 percent of the cases arise under the Marketing Agreements Act. These 
cases are extremely complex and their handling is time consuming. Many 
people have divergent interests in the outcome of these hearings and the issues 
are highly controversial and hotly contested because of the substantial economic 
interests affected by such orders. For example, the milk market under the 
New York order each month runs to about $30 million and a change in price 
under the order of 5 cents a hundredweight would amount to about $300,000 
in one month and well over a million dollars on an annual basis. The economic 
impact is great and the producers and consuming public are most directly 
and vitally affected. As a result, hearings must provide all the various in- 
terested parties an opportunity to present their viewpoints and/or appeals. 
The resulting record is complex and voluminous. 

To a large extent the balance of the workload involves matters such as 
alleged attempts to corner the market or manipulate prices of commodities 
and cases involving the establishment and adjudication of rates applying in 
marketing at stockyards. 

The Department hearing examiner staff consists of only five examiners. 
This staff is constantly working at full capacity and now have hearings 
scheduled for several months in advance. They are under constant pressure 
from interested parties to keep abreast of the caseload. When a vacancy 
oceurs, and one will at the end of this month, the caseload will have to be 
redistributed to the remaining examiners who are now working at peak - 
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capacity. As a result, hearings which have been scheduled for the next few 
months will have to be further delayed. 

Hearings and proceedings before the Department of Agriculture are from the 
standpoint of subject matter and transactions involved largely peculiar to this 
Department. They do not occur elsewhere in the Federal jurisdictions. Based 
on this fact and the conditions outlined above the Department of Agriculture is 
of the considered opinicn that selective certification of eligibles from the hearing 
examiner register should be provided to furnish examiners to the Department 
whose experiences include substantial legal and/or administrative experience 
relating to agricultural marketing programs at the national or comparable level, 
preferably experience in enforcing or administering marketing orders pertaining 
to agricultural commedities such as milk, fruits and vegetables, and other spe- 
cialized agricultural commodities, or food distribution regulations, e.g., con- 
trolling transactions on commodity exchanges, stockyards, ete. (A marketing 
order may be generally defined as a regulation such as a limitation on grade, 
volume, or size marketed, or minimum prices, applying to an agricultural com- 
modity. In the instance of milk it is a regulation which requires the payment 
of specified minimum prices to the farmer for milk.) 

The Department is submitting herewith SF-89, containing a request for the 
certification of a list of eligibles from which to fill a grade GS—15 hearing ex- 
aminer position. A description of the duties of this position is attached. It is 
requested that certification be made from the hearing examiner register in ac- 
cordance with the selective factors outlined in the above paragraph and in our 
request for certification. 

The Department is of the opinion that failure to secure hearing examiners with 
the special qualifications requested will seriously impair if not adversely affect 
the administration of the programs concerned which are vital to the public inter- 
est. This conclusion is based in part on the fact that our experience indicates 
that a hearing examiner without these qualifications is largely ineffective for a 
considerable period of time, probably at least a year. Unless we obtain the 
services of an individual with the desired qualifications, the Department's 
problem of disposing of a large backlog of accumulated cases may be seriously 
enhanced. We must, of course, also face the increasing problem of attempting 
to cope with the heavy volume of new cases. Certification as requested should 
provide a new examiner who would be in a position to carry forward these im- 
portant activities of the Department with a minimum of delay and necessary 
training. 

The Commission’s early favorable action on this request will be sincerely 
appreciated. 

Sincerely yours, 
Fart L. Butz, Acting Secretary. 


FEDERAL MARITIME Boarp, 
Washington, D.C., January 7, 1957. 
Ctvtt ServIceE ComMMISSION, 
Washington, D.C. 
(Attention: Mr. Wilson Matthews. ) 

GENTLEMEN: In connection with the hearing examiners employed by the Fed- 
eral Maritime Board, it is our desire to arrange for the establishment of a spe- 
cial register of eligibles to be used for filling vacancies which occur in the 
Board. 

The Federal Maritime Board has heretofore employed a total of five hearing 
examiners, and at this time has requested the employment of one additional 
examiner. Within a little more than 1 year we have lost two of our five ex- 
aminers, and by the middle of 1957 it is estimated that we will have lost three- 
fifths of our current examiners. Therefore, it is highly desirable that a register 
be established for the Federal Maritime Board of persons with more specialized 
qualifications suitable to positions in the Board than many eligibles have who 
are on the hearing examiner register. 

In view of the high percentage of turnover of hearing examiners at this time 
in the Federal Maritime Board, our work will be seriously handicapped if it 
should be necessary to employ examiners who have had no transportation and 
shipping experience. Therefore, it is requested that the Commission consider 
establishing for the Federal Maritime Board a register of hearing examiners 
who have had, as a part of otherwise qualifying experience for hearing ex- 
aminers, at least 1 year of transportation or shipping experience obtained in 
legal proceedings. 
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In view of the fact that one of our hearing examiners retired on December 
21, 1956, for which a replacement is urgently needed, your early action on this 
request will be appreciated. 

Sincerely yours, 
CLARENCE G. Morse, Chairman. 


SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON, D.C. 
JUSTIFICATION FOR SELECTIVE CERTIFICATION OF RoBERT N. HISLOP 


The work of the Securities and Exchange Commission is being done against 
a background of expansion and activity in the capital markets and the national 
economy which is unprecedented in the Commission’s experience. The Commis- 
sion’s primary concern is to be able to afford to American investors, under these 
conditions and in these markets, the protection intended by the various Federal 
securities laws which it administers. 

During 1956, 930 registration statements were filed under the Securities Acts 
covering offerings of about $13 billion. The volume of trading on the registered 
exchanges was approximately $36.8 billion and the value of all stocks listed on 
all exchanges reached a peak of approximately $260 billion at the end of July 
1956, and was about $238 billion at the end of the year. The number of broker- 
dealers registered with the Commission also reached a new peak of 4,670. 
These increased activities in the securities markets and capital financing are 
accompanied by conditions calling for increased vigilance on the part of the 
Commission and a constant reexamination of procedures and policies. 

The Commission is placing increasing emphasis upon the effective enforcement 
of the Federal securities laws. Since many new broker-dealers have been 
attracted into the business, the Commission’s broker-dealer inspection program 
has been stepped up. During the calendar year 1956 a total of 1,048 inspections 
were performed as compared with 846 in the corresponding period in 1955. The 
number of enforcement proceedings taken has also increased, more injunctions 
having been obtained in the Federal courts in the last 6 months of 1956 than in 
the preceding 12-month period. 

It has also been necessary to give more careful scrutiny to issues of securities 
being offered in order to obtain disclosure of material facts for the investing 
public. Registration statements and filings under the exemptive provisions for 
small issues are carefully examined and the Commission has not hesitated to 
take action by stop order or suspension where the required disclosure is not made, 
or where the law is not otherwise complied with. The number of such pro- 
ceedings reached a new high in 1956. Increased attention has also been given to 
offerings made without registration upon some claim of exemption, to ascertain 
whether the claim is in fact well founded, as well as to prevent fraud in these 
offerings. 

The accelerated enforcement program of the Commission has resulted in an 
increase in the number of administrative proceedings. Accordingly, the Com- 
mission’s budget for fiscal 1958, as submitted to Congress, provides for two 
additional hearing examiners. 

On January 28, 1957, the Commission will lose, by transfer, the services of one 
of its hearing examiners, or one-third of the present hearing examiner staff. 
The effective disposition of the increasing number of administrative proceedings 
requires the prompt appointment of a hearing examiner who can assume his 
quasi-judicial duties immediately. 

The Commission’s functions are in the highly specialized fields of securities 
and finance, and the issues involved are extremely complex and difficult. The 
hearing examiners, therefore, must have an absolute minimum of 1 year’s special- 
ized experience in these fields together with an intimate knowledge of the Federal 
securities laws. 

Mr. Hislop is unusually well qualified in this respect, having had over 18 years 
of employment as an attorney on the Commission’s staff, including a considerable 
amount of work in connection with the conduct of administrative proceedings. 

The Commission has not appointed any hearing examiners to its staff since 
the effective date of the Administrative Procedure Act. If such vacancies had 


existed during that period, selective certification would have been requested for 
the reasons stated above. 
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DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
Washington, November 1, 1957. 
Mr. DonALp R. HARVEY, 
Chief, Examining Division, 
Cwil Service Commission, 
Washington, D.C. 

DeaR Mr. Harvey: The Office of Appeals Council, Social Security Adminis- 
tration of this Department, is now ready to proceed with filling the approved 
Hearing Examiner Position, GS—935-13, No. 81, in San Juan, Puerto Rico. We 
request that you grant selective certification from the hearing examiner register 
for this single position, based on fluency in both Spanish and English. 

The primary necessity for selective certification arises from the need for the 
most complete record possible to assure fair and equitable hearing results. In 
the types of hearings held by many other agencies, competent attorneys often 
build up the record for the examiner. The lack of adversary proceedings in 
Appeals Council cases forces the hearing examiner to thoroughly examine the 
claimant. These hearings involve individuals representing all ethnic, economic, 
cultural, and geographic segments of the population. Included, of course, are 
those with but little education, the aged and the infirm. The ability to question 
them thoroughly in the various nuances of their native language will assure the 
fullest possible equity. 

Several times in the past year the hearing examiner assigned to the depart- 
mental organization of Appeals Council has been sent to Puerto Rico to hold 
hearings. It has been necessary to use an interpreter in practically all cases. 
The Appeals Council has, in some cases arising in Puerto Rico, had a question 
as to the correctness of the record because of possible misinterpretation of shades 
of meaning. A hearing examiner who is fluent in the Spanish language cannot 
only conduct hearings more expeditiously, but, through being able to think in 
that tongue, will assure complete records. 

Your approval of this request will be appreciated. 

Sincerely yours, 
JAMES C. O'BRIEN, Director of Personnel, 


NATIONAL LABOR RELATIONS BOARD, 
Washington, D.C. March 24, 1958. 
Crv1t SERVICE COMMISSION, 
Washington, D.C. 
(Attention: Mr. Wilson M. Matthews, administrative officer, hearing examiner 
program). 

GENTLEMEN : Authority is requested for selective certification of one hearing 
examiner, GS-—935-15. 

Due to a mounting backlog of cases the Bureau of the Budget has granted 
an increase in funds to cover this appointment. 

Request for selective certification is based upon the fact that labor law in gen- 
eral, and particularly the Labor Management Relations Act of 1947, is a highly 
specialized field of law in which a substantial period of actual experience is 
essential for an attorney to acquire even the fundamentals to enable him to 
function in the field with a fair degree of competence and usefulness. The need 
for such a background is particularly marked with respect to a hearing exami- 
ner—more so than any other legal position with the National Labor Relations 
Board. Thus, in other Board legal positions, such as legal assistant, a brief- 
ing attorney, or a field attorney, a newly hired attorney works under the super- 
vision of an attorney with years of experience in the Board’s legal activity who 
advises and revises and makes up for the lack of specialized background and 
experience of the newcomer while the latter is “learning the business.’ This 
help is impossible from the nature of the position in the case of a hearing exami- 
ner who, by express provision of the act, and the APA must necessarily be 
independent and unsupervised in the exercise of his quasi-judicial function of 
hearing cases and making recommended decisions to the Board. Furthermore, 
NLRB trial examiners are not in different grade classifications which would 
make it possible to assign the simplest cases to men in lower grades. They are 
all at the GS-15 grade and must handle cases on a rotation basis which would 
include the most difficult. 
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Firsthand experience has demonstrated that an attorney with only a good 
general legal background and specialized experience in another field of admin- 
istrative law, cannot become an NLB trial examiner and give either a qualitative 
or quantitative performance of the caliber the Board expects of its trial exam- 
iners within even a year’s time. Several years ago the Board made appointments 
of trial examiners on two occasions from a regular certificate, and it was at 
least a year and in some cases longer than that before such examiners were 
able even to approach normal production in hearing and reporting cases in a 
manner at all close to the requirements of the Board. It has been our experience 
that trial examiners who have not had a specialized background in labor law 
or NLRB work have invariably produced fewer intermediate reports and of 
poorer quality than those who had this advantage. The average number of 
intermediate reports produced in a year is nine per trial examiner. In the 
unlikely event that a new examiner would even approach this number within a 
year, he would have no more than a sampling of exposure to the full gamut of 
possible types of violations of our act and could not have acquired the depth of 
background desirable for handling Board cases. 

Equally significant by contrast was the Board’s experience with four candi- 
dates who, under earlier CSC regulations a few years ago, transferred from 
board attorney positions directly to hearing examiner posts. Each had worked 
a number of years intimately with problems arising in the course of unfair labor 
practice trials before trial examiners and in the immediate application of the 
procedural sections of the APA to such labor cases. The specialized experience 
thus acquired in the particular Taft-Hartley field of labor law qualified these 
particular selections to achieve competent and substantial performances very 
much sooner than the general case cited above. 

Attention is further directed to the fact that in recent years there has been 
a much larger proportion of complaints under section 8(b) of the act in prepor- 
tion to section 8(a). The former, involving cases against unions, such as sec- 
ondary boycott and jurisdictional disputes, generally represent much more 
difficult cases to analyze in an area where the law is less settled than those 
with respect to violations by employers under section 8(a) of the act. The 
proportion of relatively routine discriminatory discharge cases has been greatly 
reduced. This emphasizes the desirability and necessity of appointing men who 
have the specialized experience in the field which qualifies them to take on 
the more difficult work from the very beginning. 

In our view it is not sufficient, however, to certify to us simply applicants 
who have had 1 year of specialized labor law experience. Our own statute is 
so unique and complex that experience under other labor acts in other labor 
fields does not equip an applicant to handle cases under our act. For example, 
a man who has had specialized experience under the Fair Labor Standards 
Act will not have the knowledge and experience which will enable him to pro- 
duce recommended decisions under our act in a fairly normal manner without 
a long period of experience under this act. We believe that nothing less than 
specialized experience with respect to unfair labor practice cases under our 
own statute, whether as part of the administrative arm of Government which 
implements and enforces this statute, or as counsel for clients in that segment 
of the public which is directly affected by its provisions, should be the minimum 
required to meet our standards. 

While such requisite ability is most often, and perhaps best acquired in 
attorney positions in this agency, it is the character of the work performed, 
rather than the type of the client which is of paramount importance. Attorneys, 
or other labor relations representatives highly experienced in defending respond- 
ents in unfair labor practice proceedings, or in pressing charges against either 
unions or employers, may become no less expert in this very difficult field. 

Although there is no restricted “bar” as such for practice before this agency, 
over the 23 years of its existence there has come into being a body of specialists 
whose skills mark them as particularly desirable now for hearing examiner 
appointment. Labor law practice generally, with only an occasional case before 
this administrative agency, falls short of the specialized experience which this 
agency needs. In sum, we urge this type of selective certification because, in 
the interests of economy, efficiency, and improved governmental standards, pro- 
motion from bar to bench, as it were, is a logical step. 
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It is our understanding that a number of agencies have been accorded the 
privilege of selective certification, among them Maritime Administration, Inter- 
state Commerce Commission, Civil Aeronautics Board, Federal Power Com- 
mission, and Seeurities and Exchange Commission. 

Your early consideration of this request will be very much appreciated. 

Very truly yours, 
ARTHUR H. LANG, 
Director, Division of Administration, 


CHARTS ON REGISTRATION 


CHARTS ON RELATIVE POSITIONS OF EXAMINERS ON GENERAL REGISTER AND SPECIALIZED 
CERTIFICATE 


Appointments from the hearing examiner register at the GS-13 grade level 
using selective certification standards agreed to between the Civil Service 
Commission and the respective agencies 


Name of person appointed Agency | Position in Position on 
| register order i Ce rtificate 


Peck, Wolfred W ...--| Interstate Commerce Commission-...- 12 
Baumgartner, Walter L______-_|- W0...on TY 9 
Swearingen, Victor C ALCL do___.. ‘ 3 | 2 
Norris, Martin J Treasury Department i teak. 3 | 1 
Mittelbronn, Rene J_-_ ....| Interstate Commerce Commission_._- | 15 5 
Hinely, Lacy W yes... ; 9 3 
Luttrell, Albert E_.-- bdo i OO. rs Si 2k ; 11 | 2 
Wood, John A peed Department of Interior__- ‘ 197 | 12 
Steiner, Rudolph M_- x cal . , 69 3 
Shephard, Paul A oe. CSias < va 207 13 
Rampton, John R. Jr- ; Bi. Wie. Si teed Fe 193 10 
Holt, Graydon E_---- ius | gpa td Mian tends eh ete ntenceeecelenieintite | 167 8 
Dumm, PaulJ  - ; ‘ do__- ass ‘ 165 ? 
Conrade, Joseph E. C_-. do : | 146 | 6 
Chatterton, Alfred F__.---- Treasury Department..---- | 44 24 
Black, Howard B___.--..-....| Department of Interior_._........-- 4 2 2 


Appointments from the hearing examiner register at the GS-14 grade level 
using selective certification standards agreed to between the Civil Service 
Commission and the respective agencies 


Name of person appointed Ageney | Position in Position on 


|register order| certificate 


Donahue, Leslie G_- Civil Aeronautics Board___. | 7 3 
Hislop, Robert N_--- | Securities and Exchange Commission neal 135 | { 
Potter, Russell A Civil Aeronautics Board 49 6 
Brown, Lloyd W Interstate Commerce Commission 11 | 3 
McMahon, Edward H do seta2 : ll 3 
Gross, Leon .do . iid er 5 | l 
Duvall, William ___- do ' iC | 7 
Wright, John F_- do : 43 | 3 
Messer, John S abe ‘3 i : ‘ 51 | 6 
Conley, Lester R_. EOnsegane : j ~geemae 32 4 
Gibbons, William J ...do 7 . J | 33 | 5 
Moran, James O _do , PRP 34 | 6 
Boyd, Robert R--__-- .do 1 somal, ae ‘ 71 | 10 
Sullivan, William P ...do awe ae | | 73 ll 
Bartoo, Louis E _do 7 ; 3 | S4 13 
Fichthorn, LeGrand __--- | .do . | 85 | 14 
Fittipaldi, Joseph T ‘ .do isk wee : 86 | 15 


Forbes, Thaddeus W_.-.---. leet. ein ln ot 87 16 
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Appointments from the hearing examiner register at the GS-15 grade level 


using selective certification standards agreed to between the Civil Service 
Commission and the respective agencies 














Name of person appointed Agency Position in | Position on 

register order| certificate 
UT he ee ee ee Federal Communications Commission. - - --- 2 2 
Caffrion, Jotm A-__.-- seeding Civil Aetoniauties Board. --...........--.---.- 4 1 
Girard, Clarence H_ --......_- Department of Agriculture__..............-. 35 3 
Frederick, Charles J__....___- Federal Communications Commission - - -- -- 11 4 
Sg Se ee National Labor Relations Board __-____..._- 34 4 
eee Tene Ais: in 5k cis - Oa yes hd. sesals bated “bb ielae od ibone 58 7 
Stern, Horace................ Federal Communications Commission -- ---.- 2 2 
Frazee, Harry W___-----.- ...| Federal Power Commission. -..-.....----.--- 11 | 1 
McClenning, Forest L....__- | Federal Communications Commission - - - --- 5 3 
Honig, Isadore A.-...-.......|-.--.do-. An i 24 5 
Powell, George L..........--- National Labor Relations Board 6 2 
Kennedy, Eugene K___.______ i oe 7 3 
Donovan, Ramey-.--_---..---. 14 4 
Rotolo, Vincent M-_-_.-.-.. ..do 29 Q 
Rasbury, James T__----.-- ane 35 10 








DISAPPROVALS OF AGENCY REQUESTS 
CIVIL SERVICE COMMISSION REPLIES TO AGENCY REQUESTS 


Civit SERVICE COMMISSION, 


Washington, D.C., March 8, 1951. 
Hon. THOMAS C, BUCHANAN, 


Acting Chairman, Federal Power Commission, 
Washington, D.C. 


Dear Mr. BUCHANAN: In your letter of August 17, 1950, which was acknowl- 
edged on September 7, 1950, you requested that the Civil Service Commission 
use the selective certification procedures set forth in appendix H, Handbook 
X-107 (“Instructions on Preparing and Maintaining Registers, Issuing Certifi- 
cates for Probational Appointment’’) to fill GS—935-12 and 13 hearing examiner 
positions in your agency. 

We believe that we have found a reasonable basis for selective certification 
standards to be used in issuing certificates to fill hearing examiner GS—935—12 
and 13 positions in your Commission. 

The experience standards to be followed are those used in the open competi- 
tive examination for hearing examiner. Since the requirements uniformly per- 
mitted eligibility for all grades, GS-11 through 15, on the basis of only 1 year 
of administrative law experience, we could not approve your request that 
5 and 4 years of such experience for GS-13 and GS—12, respectively, be required 
for positions in your agency. 

When issuing certificates for these jobs we will limit the certificates to 
persons who show at least 1 year of experience in the field of regulation of 
power including applicants with intrastate as well as interstate experience. 
We do not, of course, intend to include attorneys or solicitors whose experience 
in power was narrowly limited to a small political subdivision of a State. 

If selective certification made under the above standards should fail to pro- 
duce a sufficient number of eligibles to fill the needs of your agency, we will 
then certify from among those persons on the GS-12 and GS—13 registers who 
have had experience in any of the various public utility fields such as transporta- 
tion, communication, etc. Selective certification under these circumstances 
would follow the length of experience pattern referred to above. 

Should you desire certification in line with the decisions referred to above, 
it is requested that you submit a form 39 in the regular manner. At the same 
time your staff should contact Mr. Wilson Matthews on code 171, extension 781, 
in order to arrange for the assignment of persons from your staff to conduct 
the selective certification review of the GS-12 and GS-18 registers. 

Sincerely yours, 


Harry B. MITCHELL, Chairman. 
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Civirn Service ComMMISSION; 
Washington, D.C., December 16, 1955. 
Hon. Ross RIZLey, 
Chairman, Civil Aeronautics Board, 
Washington, D.C. 

Dear Mr. Riztey: Chairman Young has asked me to reply to your letter of 
November 22, 1955, in which you requested the Civil Service Commission to 
authorize the use of selective certification procedures in connection with filling 
hearing examiner vacancies in the Civil Aeronautics Board. 

In our study of your proposal we have also had the benefit of additional infor- 
mation developed through discussions with members of your staff. We find 
that we cannot fully grant your request. However, under the authority of ap- 
pendix H of Civil Service Handbook X-—107 “Instructions on Preparing and 
Maintaining Registers, Issuing Certificates, and Auditing Certificates of Bligi- 
bles for Probational Appointments,” we would issue certificates of eligibles in 
response to requests for certification to fill hearing examiner positions in Civil 
Aeronautics Board at all grade levels and restrict the eligibles certified to those 
whose specialized experience includes at least 1 year of experience in the field 
of aviation transportation. 

Based on the information we have we cannot find that we could properly 
restrict certification to hearing examiner eligibles whose specialized experience 
has been concerned with only the economic aspects of aviation transportation. 

Inasmuch as the examination is open continuously, applications of course can 
be filed at any time. If, however, a sufficient number of eligibles who have the 
appropriate experience in aviation transportation are not available to meet your 
needs, certification will then be made from among those eligibles having trans- 
portation experience in any of the fields such as motor, rail, water, ete. If 
this procedure fails to produce a sufficient number of eligibles, certification would 
then be made from the register in regular order. Certification under any cir- 
cumstances will, of course, follow the length of experience pattern set forth in 
Examining Circular 17, issued on October 21, 1947, as amended October 11, 1955. 

The above understanding will also be applicable to all future actions such 
as transfers, promotions, reinstatements, reassignments, and other noncompeti- 
tive and competitive actions. 

Should you desire certification in line with the decisions referred to above, 
it is requested that you submit standard forms 39 or 59 to the Examining Divi- 
sion in the regular manner according to the type of action you desire. 

Sincerely yours, 


WARREN B. Irons, Director. 


Crviz SERVICE COMMISSION, 
BUREAU OF DEPARTMENTAL OPERATIONS, 
Washington, D.C., April 7, 1958. 
Mr. ArTHUR H. LANG, 
Director, Division of Administration, 
National Labor Relations Board, 
Washington, D.C. 


Dear Mr. LANG: Reference is made to your letter of March 24, 1958, in which 
you requested the Civil Service Commission to authorize the use of selective 
certification procedures in connection with filling hearing examiner vacancies 
in the National Labor Relations Board. 

After eareful study of your proposal we find that we cannot fully grant your 
request. However, under the authority of chapter 3 of Civil Service Handbook 
‘Instructions on Preparing and Maintaining Registers, Issuing Certificates, and 
Auditing Certificates” we would issue certificates to fill hearing examiner posi- 
tions in the National Labor Relations Board and restrict the eligibles certified 
to those whose specialized experience includes at least 1 year of experience in 
the field of labor law. 

Based on the information we have and our responsibilities in the personnel 
field we cannot find that we could properly restrict certification to hearing 
examiner eligibles whose specialized experience has been concerned with only 
unfair labor practice cases under statutes involving only the National Labor 
Relations Board anddts functions. 
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In view of the above we will, when issuing certificates for hearing examiner 
positions in the National Labor Relations Board, issue certificates of eligibles 
whose specialized experience has included at least 1 year of experience in the 
field of labor law. If selective certification, under the above standards, fails to 
produce a sufficient number of eligibles certification would then be made from 
the hearing examiner register in regular order. Certification under any circum- 
stances will, of course, follow the length of experience pattern set forth in 
Examining Circular 17 issued October 21, 1947, as amended October 11, 1955. 

The above understanding will, also, be applicable to all future actions involving 
hearing examiner matters in the National Labor Relations Board such as 
transfers, promotions, reinstatements, reassignments, or other noncompetitive 
actions. 

Should you desire certification in line with the decisions referred to above it 
is requested that you submit standard forms 39 or 59 to the Examining Division 
in the regular manner according to the type of action you desire. 

Sincerely yours, 
DonaLp R. Harvey, 
Chief, Examining Division. 


Crvit SERVICE COMMISSION, 
Washington, D.C., April 17, 1958. 
Hon. Howarp G. FREAS, 
Chairman, Interstate Commerce Commission, 
Washington, D.C. 


DEAR Mr. FreEAS: Further reference is made to the letter of August 8, 1957, 
addressed to Chairman Ellsworth by former Chairman Owen Clarke of your 
Commission in which he requested the Civil Service Commission to increase 
from 1 to 3 years the selective certification requirement now applied in the 
selection of hearing examiners for appointment with your Commission. 

Chairman Clarke’s request would, in effect, change the selective certification 
pattern that has been uniformly applied in the hearing examiner field. Con- 
sequently, a decision could not be made until the matter had been carefully 
studied. This study, which has from time to time involved discussions with 
representatives of your agency, analysis of certificates issued to fill positions 
in your agency, analysis of the applications on the hearing examiner registers, 
and a study of actions taken concerning requests made by other agencies for 
the use of selective certification in this field, has now been completed. I am 
sorry to advise you that in light of this study we have concluded that we are 
unable to grant a change in the selective certification pattern used in the selec- 
tion and appointment of hearing examiners in your Commission, 

We appreciate your desire to select and appoint persons to hearing examiner 
positions who have an abundance of experience in your fields of activity. We 
do not believe, however, that we can agree to standards which in our judgment 
would change the basic standards used in recruiting for hearing examiners. We 
feel that selective certification on the basis of a 3-year requirement would ac- 
tually set up an administrative law requirement over and beyond that now re- 
quired for eligibility in the hearing examiner examination. The present an- 
nouncement permits persons to obtain eligibility in the hearing examiner exami- 
nation, if otherwise eligible, on the basis of 1 year of administrative law 
experience only. 

In addition to the above, you may be interested in learning that a review of 
the eligibles on the GS-14 and 15 hearing examiner registers shows that had 
we been able to agree with your agency’s request those eligibles who are able 
to show at least 1 year of specialized experience in the field of transportation 
likewise, by and large, have 3 years of such experience. 

Sincerely yours, 
BERNARD L. FLANAGAN, Acting Chairman. 
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UNITED STATES CIVIL SERVICE COMMISSION [oStey suncau Wo. so-nzsas 
BUREAU OF DEPARTMENTAL OPERATIONS 


WASHINGTON 25, D.C. PLEASE REPLY BY 


AND REFER TO 


NAME OF APPLICANT: 


QUALIFICATIONS INQUIRY 
HEARING EXAMINER 


The applicant named above has applied forthe position of Hearing Examiner. In order to evalu- 
ate the applicant properly, we need information about his qualifications from persons who have first 
hand knowledge of his training and experience. If you are able to give this information, please fill 
out this questionnaire and return it by the date indicated. We have tried to simplify your task by 
devising the questionnaire so that you can answer most of the questions with a check mark. How- 
ever, since we would like to get your careful appraisal of the candidate on the points covered, 
space is provided in the questionnaire to allow you to elaborate in instances where you feel you 
checked response does not adequately reflect the ability of the candidate. 


The positions to be filled from this examination are important to the functioning of our Govern- 
ment and the well-being of its citizens. Decisions made by the incumbents affect many spheres of 
activity, such as communications, power, transportation, labor, and the public welfare. We request 
your assistance in selecting the people best qualified co fill these important positions. You are 
urged to return this inquiry even if you cannot furnish any information. If you believe that others 
are qualified to supply the information, please furnish us their names and addresses. Any informa- 
tion you supply will, of course, be regarded as confidential. 


There is a brief description below of the duties of Hearing Examiners in the Federal Government 
to assist you in completing the questionnaire. A retum addressed envelope, which requires no stamp, 
is enclosed for your convenience in replying. 


Sincerely yours, 


AL Vy Vrzth ee 


Wilson M. Matthews 
Administrotive Officer 
Heoring Examiner Program 


HEARING EXAMINER 


Persons appointed to these positions preside at formal agency hearings required by statute. This 
is a position provided for by the Administrative Procedure Act (Public Law 404--79th Congress). The 
normal duties and responsibilities of a Hearing Examiner are similar to those of a judge; e.g., he is- 
sues subpoenas, rules upon offers of proof and receives relevant evidence, regulates hearings, ques- 
tions witnesses, considers the facts in the record and arguments and contentions made, or questions 
involved, and recommends decisions or makes initial decisions on the basis of reliable, probative, 
and substantial evidence on the record. These decisions may be very important and far-reaching in 
their consequences, 





3 


4. ABILITY TO WRITE STATEMENTSOF FACT AND LAW, RECOMMENDATIONS, | 


$. ABILITY TO SECURE FACTS FROM INDIVIOUALS THROUGH OSSERVATION 
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1, IN WHAT CAPACITY, HOW LONG, AND HOW WELL HAVE YOU KNOWN THE APPLICANT? (Check appropriate box) 





Co-worker of associate counsel r ster, or referee of © court of 

se Cl Sraapectal protect Cte; 21ers tens sere a, 
oO Hearing officer of me ota C]uts cttent (Specify position tri bun af) 

treti bunal of requis ja 

body before whom jean Co * ¢ ty) 

hae eppeared ( position [] Opposing counsel — 

and tx al) 

Mp contacts with epplicent lested from ltt with observetion of hie work on the following besis: 

(J Deity {_] Frequent (_]} infrequent. 


NOTE: IN QUESTIONS 2 THROUGH 10, PLEASE INDICATE BY CHECKING THE APPROPRIATE COLUMN AT THE RIGHT 
YOUR EVALUATION OF THE APPLICANT'S ABILITY. (Compore him with ail other « o who hed the 
same, of relatively the same, amount of training /or experience that the applicant hes TRY TO RECALL SPECIFIC Ex- 
AMPLES OF THE APPLICANT'S ACTIVITIES RELEVANT TO EACH ITEM BEFORE YOU RATE HIM ON THAT ITEM. 

IN RATING THE APPLICANT ON EACH OF ITEMS 2 THROUGH 9, EVALUATE HIS OVER-ALL ABILITY ON THE ITEM. 
(In making the evolvotion, please consider such factors os those exomples listed in italics under each item.) COMMENTS MAY 
BE MADE IMMEDIATELY BELOW EACH ITEM OR IN ITEM 15 ON THE LAST PAGE OF THIS INQUIRY. 





2. ABILITY TO ANALYZE ANDO TO EVALUATE EVIDENCE. 


¢.@., Thoroughness in nn and evalueting evidence; discrimination as 
to relative value of itemsol! evidence in the record; etc. 


Coounente: 


RUN 






FAIR IN COMPARI- 
SON WITH OTHERS 
WITH SIMILAR 
RESPONSIBILIT! 
ADEQUATE; 

OF THE MILL 
BETTER THAN 
ADEQUATE BUT 
NOT ONE OF THE 
BEST 

NE OF THE BES 








DON’T KNOW 





POOR 


9 











3, ABILITY TO INTERPRET AND APPLY LAWS, RULES, REGULATIONS, AND 
LEGAL PRECEDENT 

e.4., Knowledge of lew and ebility to make on-the-spot .pplications in his area 

of special! zation without delays; ability to interpret and epply lewe, rules, 


regulations, and legal precedents in proceedings before courte of record or 
regulatory bodies; etc. 


Comunen te 


AND ORDERS. 


e.g., Skill in preparing written material clearly and concisely; ability to write 
objectively and cispessionately; ability to write pereuesively as an advocate 
of one point of view of opinion; etc. 


Comments: 


}-——— 





e.., Ability to plen questions which will obtain « desired end or which will 
indicete fruitful lines for further questioning; use of diplomacy, discretion, 
and persuasiveness without rudeness, and firmness without stubbomess, in 
accomplishing results in difficult circumstances; success in obtaining testi- 
mony and pertinent facts on the subject matter; extent to which he has 
caused credit to be refected upon him or his employer or firm during the 
process of securing necessary facts; etc. 

Commente 


j 
{ 
t —earme - - 
AND INTERVIEW WITHOUT FRICTION AND UNDER DIFFICULT CONDITIONS 
| 








ATE PRACTICAL SOLUTIONS TO PROSLEMS WHEN PRESENTING OR PRE- 
PARING CASES. 


e.q@, Ability to detect Dews in op ents’ statements of lew, logic, reasoning, 
or lines of questioning, and to anbe ¢ 


trustworthiness, and sincerity in presenting cases; etc. 


Comments: 


. ABILITY TO HANDLE DIFFICULT SITUATIONS ANDO TO MAKE AND EFFECTU | 
prompt, justified objections; directness, 
| 
| 
; 





APPOINTING HEARING EXAMINERS 


ABILITY TO PRESIDE AT AND CONTROL MEETINGS; CONFERENCES, OR 
HEARINGS WITH DIGNITY AND POISE. 
©.4-, Poise and stability when presi: at meetings, conferences, end hearings; 


directness and forcefuiness when presiding; contro! of the hearing, meeting, of 
conference; etc. 


Coaunenta: 


FAIRIN COMPARI 
SON WITH OTHER 
HTH SIMILAR R 
SPONSIBILITIES 
ADEQUATE; RUN 
OF THE MILL 
BETTER THAN 
ADEQUATE BUT 
NOT ONE OF THE 
BEST 
ONE OF THE 
DON’T KNOW 


ABILITY TO MAKE INDEPENDENT DECISIONS IN IMPORTANT MATTERS. 
e.g., Performance in situations involving res; sibility for the outcome of « 
rogram, operation, or function; ebility to witietend possible pressure from 
nterested parties and to render @ decision he believes right; willingness to 
establish new precedents or cedures when the fects ar to merit such 
ection; Armmess in adhering established law and prec it im @ difficult 
case when the decision may seem unjust, but legal; etc. 

Commenta: 


ABILITY TO BE OBJECTIVE AND FREE FROM INFLUENCE OF ANY KIND. 
e.g., Freedom from biases and prejudices which might effect impartial judgment; 
fairness and adherence to lews and reqguletions in hie handling of ceses; etc. 

Comm ante 


- KNOWLEDGE AND EXPERIENCE IN TECHNICAL SUBJECT-MATTER FIELDS. 


Please place « check in the a column et the right opposite each sub- 

Conmatioe feild listed in items « through « below in order to indicete THE 

one taceer APPLICANT'S EXPERIENCE IN EACH OF THESE TECHNI- 
-) 





LOCALIZED PROBLEMS 
PROBLEMS NATIONAL OR 
INTERNATIONAL IN SCOPE 
WIDE VARIETY OF 

DON’T KNOW ENOUGH OF 
HIS BACKGROUND TO SAY 


a 
° 
- 
° 
z 
x 
< 
=x 
- 
a 
f 
° 
os 


LIMITED VARIETY OF 
EXPERIENCE WITH 
LIMITED VARIETY OF 
EXPERIENCE WITH 


LOCALIZED 
EXPERIENCE WiTh 


WIDE VARIETY OF 
EXPERIENCE WITH 


PROBLEMS 


Traneportation . 


Communication. . . 


Other (apecify) . . 





What period(s) of time is (are) covered in your evaluation 


From 


What percentage of applicant's entire experience hes been : 
Do you heve any reason to question this person's loyalty to the United States? 


Do you heve any reason to believe this person belongs, or hes bel ed, to any communist of fascist organization, or to any organi zetion 
which edvocetes overthrowing or altering our Constitutional Form of vernment by foece of other ilhegal meana? 


[_} ves 
a 
To your knowledge does this person associa or has he essocieted, with any person whose loyalty to the United States ie questionable 
or who belong any of the types of ormgent om described in b above? 
C) vee (] Ne 


If your enewer & any of these questions is *“Yes,* please give full details under item 16 on last pege. 


TO YOUR KNOWLEDGE HAS HE EVER BEEN DISCHARGED OR HAS HE RESIGNED FROM ANY EMPLOYMENT AFTER BEING TOLD HIS 
CONDUCT OR WORK WAS NOT SATISFACTORY? oO wee oO Ne 


If your enewer is “Yes,” please give: 
®. Name and eddreses of employer: 


&. Reeson for discharge or resignation: 
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14, DO YOU HAVE KNOWLEDGE OF ANY BEHAVIOR, ACTIVITIES, OR ASSOCIATIONS WHICH TEND TO SHOW THAT THIS PERSON IS NOT 
RELIABLE, HONEST, TRUSTWORTHY, AND OF GOOD CONDUCT AND CHARACTER? oO Yee oO Ne 


If your anewer le “Yes,” please explain fully 


1S. PLEASE USE THIS SPACE TO SUPPLY ANY ADDITIONAL PERTINENT INFORMATION AND/OR EVALUATION OF THE APPLICANT'S 
QUALIFICATIONS. 

















vi > 16. (T WOULD BE APPRECIATED IF YOU WOULD BRIEFLY DESCRIBE THE MOST IMPORTANT ADMINISTRATIVE LAW PROCEEDING OR 
a of NAME THE LEADING CASES INVOLVING ADMINISTRATIVE LAW IN WHICH THE CANDIDATE AND YOU BOTH HAVE PARTICIPATED, 
3] ro OR IN WHICH YOU HAVE HAD ANOPPORTUNITY TO OBSERVE THE CANDIOATE’S WORK IN DETAIL. 
z) 3° 
|} 90 
4} 22 
2) “2 
| Be 
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17. ARE THERE ANY AREAS OF UNCERTAINTY IN YOUR MIND WITH RESPECT TO ANY OF THE QUESTIONS YOU ANSWERED ABOVE, 
WHICH Y HI 
ic OU THINK THE CIVIL SERVICE COMMISSION SHOULD LOOK INTO? oO Yes oO No 
If your newer is *Yes,* 
ING TOLO HIS WOULD YOU LIKE TO DISCUSS THEM WITH AN OFFICIAL OF THE CIVIL SERVICE COMMISSION? 


(_] Yes 


YOUR SIGNATURE YOUR POSITION OR TITLE 
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